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L nsurance is the safeguard 


which enables a policyholder to escape finan- 


cial loss in time of disaster. 


The Travelers has served policyholders 
with dependable safeguards for over seventy 


years. 
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The Travelers Insurance Company 
The Travelers Indemnity Company 
The Travelers Fire Insurance Company 


Hartford, Connecticut 














\MI RICAN 


BAR 


Assoc LATION 


JOURNAI 





TABLE OF CONTENTS 


NORABLE Lorp TOMLIN 


Seventh Annual Meeting 


New Pre Scott M. Loftin 


\dmunistrative 
the Effect 
Limitations 

Mck 


Government and 
Constitutional 


CARI 
Moder 
MILLER 


Constitutio1 lrends 


Hon. NA I N 


George W. Wickersham 
American Bar Association Medal 
ditorial 


Association’s W Milwaukee Sum- 
marized 


Receives the 


Page 
oun 
DO/ 


589 


594 


O00 


610 


Enlisting Public Opinion in the 


Against Crime 


Hon. Josern B. Keenan 


Society's Responsibility for Crime 
Cuarces H, Turtre 

The Elective Method of Judicial Selection 
and Proposed Remedies. . . 


Hon. Paut V. McNutt 
Ways of Dealing with Unauthorized Practice 
of the Law 


Hon. Siras H. Strawn 
Is Organized with 


Property Section 
Membership 


Record-Breaking 


Real 


Conference Organized Under 


Association 


Junior Bar 
Auspices of 


Official Directory 








...when new laws make new work 


for lawyers, 


new services to assist 


them can be expected confidently 
from The Corporation Trust 


Company. 


THE, CORPORATION TRUST COMPANY 


ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 


COMBINED ASSETS A MILLION DOLLARS 
FOUNDED 1802 


120 BROADWAY, NEW YORK 
1S EXCHANGE PLACE. JERSEY CITY 
100 W TENTH ST. WILMINGTON, DEL 


State St Detroit, Dime Sav. Bank Bldg 
Dover, Del., 30 Dover Greer 
Kansas City, 92¢ 

Los Angeles, Se 


Ibany, 18 


ta, Healey Bi ig 


“Au antic  Nat’l Bk Bidg 
poration Trust, | 


Cincinnati, Carew , To wer 

Cleveland,Union Trust Bldg 

Dallas, Republic Bank Bldg ui 1 
Washingt Munsey Bldg 


Chere are the provisions under 77B of the Federal 
Bankruptcy Act opening up possibilities for many 
corporations to save themselves through reorganiza- 
tion: in the attorney’s work of planning and exe- 
cuting the program of getting security holders’ assents 
to plan of reorganization, the Corporation Trust Com- 
pany takes a world of detail off his shoulders, and 
through its system of offices across the country puts 
a touch of effectiveness in the work impossible to any 


other organization 


here is the registration of new securities under 
the Securities Act: through its Washington office, 
Che Corporation Trust Company simplifies and speeds 


up this work for the lawyer 


representation in Washington under the 
Act for corporations engaged 
in interstate communications business: in this The 
Corporation Trust Company gives lawyers the same 
type of helpfulness it provides in the matter of repre- 
sentation for Delaware corporations or corporations 
qualified as foreign in any state. 


There is 
new Communications 


All of a piece with its forty-two-year old policy of 
HE LPFULNESS—organized, systematic helpfulness 
to lawyers in all corporation matters. 
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What Congress Is Doing 
Affects the Interests of Your Clients 


The U. S. Code Annotated Pamphlet Service brings to you with 
the utmost promptness all of this new legislation, together with 


the Executive Orders issued to make it effective. 


It also contains the current constructions by the Courts of all 


Federal Laws. 


These pamphlets are followed by the Annual Cumulative Pocket 
Parts which fit into and become a part of each volume of the 


Code. 


The Code is published in 61 small volumes, 


each as a rule containing but a single Title. 
Write for our very convenient terms. 


West Publishing Co. St. Paul, Minnesota 
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The Annotated Edition of the Nation's Laws 
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tional Liberty and the New Deal.” 
donald R. Richberg, General Counsel 


— the National Recovery Administra- 
ely a vile 

es of the . an 
yer Radi v. 24 \dministrative Tribunals 
ve 7 a Courts Under the New Deal.” 
Columbia Thomas D. Thacher, President of the 
C ae c wieve = de BOCIaEIOn of the Bar of the City of 

, t lard 7 si York 
Hs veakers and Dec. 1. “Shall We Abandon Ship? 
oitahs then an eee wate \ Discussion Concerning the Constitu 
olathe nd Present Governmental 
| *] Trends.” James M. Beck, former So- 
er : : fei itor General of the United States 
she ae del iz 8. “Selecting Our Judges.” 
McNutt, Governor of In 
he 

t | 17 de 15 “Needed Reforms in 
i Attors , inal Procedure.” Roscoe Pound, 

as ) »f Harvard Law School. 
Enforcement of the Ethics lec. 22. “Fundamental Aspects of 
Legal Profession Frederick H. ' Ne Deal from a Lawyer’s Point 
Mewtier of I wieonah ieee iew John W. Davis, forme 


(seneral of the United States 


te throug Bar Examiners Meet 


air ae 'TENDANCE at the Fourth An 
Sa ee ead A nual Meeting of the Nationa 


ag erence ot Bar Examiners was th 
nae vest of anv of the vearly gatherings 

t xl 
ing a discussion of the ger 
: : . i iblems of the Conference and of 
shnting beet ' e difficulties of the Bar Examiner in 
‘ \ it cessfully performing his function 
views » t inating the unfit, in the schol 
t the t ' address by the Chairman, Dean 
Bar Associat eon Green of the Northwestern Uni- 
Scientific Rese h in the ersity Law School talked in a very 
Criminal Willia vocative manner on the subject of 
Lewis, Direct the Amet The Development of an Adequate Bar 
nstitute \dmission Agency.” He _ criticized 


1. "Teel t { Cor esent bar examination methods se 
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verely and suggested a more leisurely 
process in which the candidate’s back 
ground, his education, his standing at 
college and in law school, as well as his 
bar examination grade, should all be 
considered in deciding whether he is 
qualified to become a lawyer. 

Mr. Alexander Armstrong, chair 
man of the Maryland Board of Law 
Examiners, spoke on his ten years’ ex 
perience as a Bar Examiner 

Mr. Will Shafroth, Secretary of the 
Conference, announced a plan for the 
investigation by the Conference of the 
character of attorneys seeking comity 
admission in a different State from 
that in which they have practiced, This 
plan, by which a fee of twenty-five dol 
lars is paid either by the Board from 
the fee received from the applicant ot 
by the applicant directly, has already 
heen adopted in California, and a num 
ber of other States have it under con 
sideration at the present time. 

\ resolution was passed recommend 
ing to State Boards of Law Examiners 
that Rhodes scholars receiving a law 
degree from Oxford University should 
he given the same credit on a year for 
vear basis as students of schools ap 
wroved by the American Bar Associa 
on, in qualifying them to take the bar 
examinations 


} 
t 
t 


\ resolution was also passed recom 
mending to the various State Boards a 
thorough appraisal of the methods of 
character investigation in their juris 
dictions, and containing a statement of 
some of the essentials which such pro 
cedure should include. 

Mr. Charles P. Megan of Chicago, 
\ ice-president of the Illinois State Bar 
\ssociation, was re-elected Chairman, 
and Mr. Will Shafroth of Denver was 
re-elected Secretary and Treasurer. 
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More Important Now Than Ever 


WILLOUGHBY 
THE CONSTITUTION 


OF THE 


UNITED STATES 


Second Edition 
by 
WESTEL WOODBURY WILLOUGHBY 


Professor of Political Science 
Johns Hopkins University 





In this work there will be found a logical and complete ex 
position of the general principles of the constitutional law of 
the United States. The broad principles upon which have 
been founded the decisions rendered by the Supreme Court 
of the United States in the leading cases have been ascertained 
and critically discussed thus presenting, as a systematic whole, 
a statement of the underlying doctrines by which our complex 
system of constitutional jurisprudence is governed. 


Tue scope of the present edition is wider than that of the 
edition it replaces. It shows by an examination of the statutes 
of Congress, the manner in which the Federal Government 
has exercised the constitutional powers vested in it. The in 
crease during recent years of Federal regulation has been so 
great that, without a knowledge of this phase of Federal 
growth, a very inadequate comprehension will be gained of 
American constitutional jurisprudence in its present stage 
of development. 


Especia l. attention is directed to the more recent develop 
ments of Constitutional law, and especially with regard to 
interstate commerce, taxation, administrative determinations, 
the police power, and due process of law. 





IN THREE LARGE VOLUMES, Buckram Binding, $36.00 
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RESPONSIBILITY AND’ LEADERSHIP 


st Acute Need at Present Is Leadership to Arouse and Direct the People, 
lucation and Experience of Members of the Bar Qualify Them Well for the 


Menace Has Created a Situation Which Calls Lawyers 


ty pes of a 


rcise of Their Responsibility—Public Attitude of Suspicion Tends to 
fession’s Leadership and Should Be Removed by a Thorough 
Lawyer Criminals” 
tlessly Scourged from Its Ranks—National Bar Program 
uld Include Means of Dealing with Such Undesirables, Etc.* 


Who Should Be 


By Hon. EARLE W. Evans 


f the American Bar Association, 1022 


ur constitution, 


now be deliv 

has beet very active year for those of 
embers e participated in the Asso- 
program, but no attempt will be made to 

é de th our various activities or 


arize the results 


all of that 


This week’s meetings 


information. 


ough eve i 1 historically interesting, 

ely littl ed during the present year 

is not, o1 tld not easily have been, anti- 

the time « last annual meeting. The 

yn persists men know that, but opinions 

now just as as ever as to the cause or 

and it is prol le that they will continue to 

ffer for mat ars to come Most men are 

ent hat tl pression will finally end as 

ive done, but the prophets who formerly 

they knew much of its probable duration 

picuously s and we are left to speculate 

t for ours Some men apparently be- 

at the so-« le New Deal” has made sub- 

| contributions to our prosperity and is valid 

rwise desirab] vhile others appear to be- 

t it has re 1 actual recovery, is uncon- 

ul, unAm«e ind in other ways offensive. 

the merits of the great question thus sug- 

eve thou in has de veloped a defi- 

on which 1 loubt surges within him for 

ind repe pression. The controversy 

is so general and acute amongst our mem- 

1 the feeling engendered thereby so intense 

liscu S he subject here would 

ly be of |] no real value and for that 

vill be omitted. Our situation with respect 

depress like that of one who 

1 strange s n the darkness of night. 

vy merely t are on our way. We do 

the cl the footing upon which 

st proce V lo not know where the 

1 lies, what 1 | yn of the total distance 

en traveled ether the perils that lie 

i 1 and are vet to be encountered are greater or 

| - han those with which we have already con- 

r 1. Stripped of major controversies and con- 

| ? tures, we are left h the stern certainty of de- 
> $ 
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pression, and the belief, based upon well authenti 
cated precedents, in our ultimate deliverance. That 
belief manifestly affords scant comfort to those in 
our midst of only a “little faith,” but it is really all 
that the situation affords and should, therefore, suf- 
fice. How little there is of the really worthwhile 
in life for any of us without faith, even in times we 
deem good—faith in man and the institutions of 
man, faith in our country and in our God. Why 
then is it that we who so readily and so implicitly 
relied upon faith when business was good find it so 
difficult to rely upon it now when there is so 
little else than faith left upon which we can rely? 
Perhaps it is due, in part at least, as are many of 
our ills, to departures from the fundamental prin- 
ciples and ideals of our fathers. Contrary to scrip- 
tural admonition and historical precedent, we have 
in the recent past been trying, to a great extent, to 
“live by bread alone.” History has merely repeated 
itself. The supply of that kind of bread has run 
low or become almost inaccessible. There seems 
little hope of replenishment and we have become 
skeptical and disconsolate. It is not probable that 
many of us here present will live long enough to 
see pre-depression conditions of plenty approxi- 
mated; and misery will inevitably be the lot of 
those of us who cannot otherwise be happy. 
Notwithstanding the uncertainties of the times, 
there are fountains of joy and roads to greatness yet 
open which may be used with pleasure to ourselves 
and benefit to the public. Our country has not 
gone to the bow-wows no matter what you may 
think of the probable effects of recent developments 
and it is not going there either unless there un- 
happily occurs a collapse of partiotism of most im- 
probable proportions. We are at heart normally a 
nation of patriots and although some of us were 
thrown a bit off balance by the recent abrupt rise 
and fall of physical values, the wholesomeness of 
the real attitude of the great majority toward our 
country and our present form of Government can- 
not be seriously questioned. Abundant proof of 
that can be found in the emphatic reaction of even 
our most indifferent citizens to proposals of con- 
trary purport. We grew careless and we have 
shamefully neglected important duties. That neg- 
lect enabled the vicious element and the advocates 
of other forms of government to go to lengths that 
would not otherwise have been tolerated. But 
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there are unmistakable signs, 1 scernible and 
growing in both numbers and significance, that as 
a people we have at last commenced to take serious 


account of ourselves and our responsibilities. We 
are not yet sufficiently vigilant and active in mat 
ters of public concern, but we e no longer static 
and we are progressing in the right direction. That 
is shown by the discussions, everywhere indulged, 
of current public question Our people have 
definite opinions now and expre them freely and 
vith emphasis. At the moment e are disposed 
to regard with suspicion, and e often downright 


intolerant with, neighbors with whom we differ on 


ways and means of presently promoting our coun 
try’s good. That intolerance ll pass. It shows a 
return of real interest and augut ell for our fu 
ture. Continued desire to promote the public wel 
fare will always enable patriots to recognize and 


other in undertakings of 
most acute need 
ership to further arouse and 
the people, even a uur fathers 
led. That the education and experi 


work helpfully with eacl 
real importance. Out 
now is leadership lea 
to direct 
aroused and 


were 


ence of members of the bar qualify them well for 
that task is certain. That they have supplied that 


leadership in the past i ell know1 Whether they 


will, in this crisis, put aside inconsistent personal 
interests and, in the face of cruelly unjust criti 
cism, assume and successfully bear the great but 
den again will not be doubted by any one familiar 
with the history and traditions of the profession 
This leadership is of a force that can be made in 
vincible. A thoroug! roused citizenry, militant 
and insistent, intelligent led and directed, will 
always be able to avert hrow threatened 


dangers in this country of ours 
This nation was founded and h 
advanced upon the well-estz 
individual citizen sh 
and discharge the duties of citizenship 
turn therefor 
life, liberty and 
ciprocal arrangement. Wi 


as consistently 
that the 
the rights 
and in re 


heory 
all actively exercise 
shall receive adequate protection of 
property It essentially a re 
it the active partic 
pation of the individual citizen in public affairs, 
he cannot reasonably exy certainly will not 
receive adequate protection. Whenever the people 


have properly exercised their rights and discharged 


ect al 


their duties as citizens, life and property have been 
well protected. Whenever they ave not shown 
real live interest in governmental matters, then 
protection has invariably been weak and inade 
quate. Our government must rward on the 
basis of participation b ind protection of our citi 
ens or not at all 

We have latterly gotten a ynewhat from 
the deep conviction of personal responsibility for 
government that our fathers had and at the same 
time, with strange inconsisten we have de 
manded and expected protection. The people must 


| icter of the arrange 
Whatever 
rnment, it can 
by the con 
In view, 
aracter of 
upon to lead, 
Let 


movement 


understand the bilateral « 
ment and they 
at any time be wrong with the g 
be quickly and efficiently remedied 
centrated efforts 
therefore, of the potentially invincible cl 
the force that the lawyers are called 
let us take up the task in real 
first consider where to begin In what 
shall we first lead f 
It is 


must do their 1 may 


lual citizens 


of individ 


earnest us 


and against what foe 


no more than sh been antici 
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vated but, in the hour of our 


extrem 


had threatened 
imminent and 
been with us and with the people of 
and nations, and always will be. 
in the easy days of our recent prosperit 
and indifferent 
of conditions in which crime is hat 
became a threat of vast proportions bs 


since we became a nat 


more menacing Crime 


careless then to 


ized more than its presence. r’] 
vere weakened and nearly worn out 
and the people had pretty generally r 


vigilance and their insistence upon p 


forcement, crime arose in all of it 


gorously attacked us upon every 
Societ vas organized primaril 
and property, but it has not been d 
Chere may have been times when 
ciently anyhow to justify law-abidi1 


liberties 
during the la 


surrendering the individual 
support it—but it has, 
failed 
very 


lamentably in the accomplis! 
purpose for which it 
ence; and that failure, with the conse« 


was broug! 


ance of crime and 


threatens the very existence of th 
than 
s country; and, whil 
statistics on the subject are not avai 
lieved that the bill on 
would be reduced as I 
vented 
much. Think of it 
lars annually. 
Curtailment of 
improvement of 


now 


costs not less twelv« 


(rime 


lars annually in thi 


inefficiency 
eliminated or 
or lessened, would perhaps 
! More than twer 
crime is largely a 
and law-enforcement 


[here are roving bands of crimin; 
quently cross state lines in going to tl 


their crimes and in escaping therefron 
] and a 
effectively € 
dentally, Federal 
cently been greatly strengthened 
its usefulness much 
ship of Attorney 


iaWSsS gencies are necessary al! 
“e 


crime-fighting macl 
and t 
thanks to 
Cummings 


enlarged, 
General 


seeing wisdom of Congress in supplying 


legislation required by the exigencies « 


Included in the measures passed by the 


one which the 
for years, 1.e 
Supreme Court power to mak« 
duct of Law cases of the Federal Court 
that the late Thomas W. Shelton 
is not here to the 
to which he devoted so much of his ti 
But to return to the subject of crim: 
speaking, it is a local problem. 
enforcement personnel is the greatest | 
and 

time to time 


American Bar 
the act 


| 
ruies 


OTess 1S 


has advocated 


pity 


witness completio1 


Changes in bstantive law 


desirabl 


su 
} 


course irom 


real importance relatively. Primaril\ 
nent enforcement personnel and in 
ment of criminal laws may—an 
to be made permanent and progressive 


the energetic efforts, sin 


wrought by 

exerted, of individual citizens. Whether 
it or not, in the last analysis responsil 

continuance of present crime condition 

the i1 din idual 


citizen We 


rests upon 


nployed in coping with tl 


It flouri 


the d 


inefficiency, has threat 


at present the principal factor in its cons 


Impro 


procedut 


} 
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lways bad 
id where 
e interest in it, but 
nands of an aroused 
ter results Che 


problem, too, of course, 


crime 
le, or, to make it more 

citizen, a1 e militant. 
c C l vin. Mem 
( hould make clear to the 
I ereat re 


reanize ;¢ 


and Its 
great ability 
for 


liate cause 


of responsibility 


Wilt 


It is a part of our 
e of poor 

to then see 

lied. Fail 

I nterference of 
i sisters,” 
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tt ariet of other 
ten re le tor the 1 irriage of 
cause the mem 
lirect con 
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ent, the law 
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Chey 
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TES! 
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roused 
ng being 
suppress 
ogress but it also marks 

he ; our active leader 
leed 1 , rtunate that at this crit- 
e publi minely lacks the confidence 
t leaders of uccessful 
Whet realize or like it or not, 
re is much 
lawvyet 1 in the land these days. 
st depraved 
votion 
with 
fact 
c nd that 
ive been advanced and 
facts and many others 
ree and oO] nee have ipparently been 
’ \ rrateful and un- 
thoroughly irritated 

the pro- 
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but just or unjust, there it 
value of the much needed law 
yer-leadership, that suspicion endures, is 
minimized, if not destroyed altogether. Therefore 
we must either abandon the project or adopt means 
of reestablishing ourselves in the public mind 
and of course the former alternative is unthinkable 
Lawyers are not lacking in courage, tact, in 


intelligence 


as a class; 


is Manitestly the 


i lawyers 


W hile 


genuity, o1 They have always been 
able to make themselves understood when dealing 
with clients; and they undoubtedly 
by the employment of the same character of 
behalf, now restore the pro- 
fession to its proper place in public esteem. What 
is to be Much can be said for the 
rectitude, devotion and efficiency of lawyers exerted 
in our country’s welfare—at least as much as for 
those of any other vocation. Much can be said too 
in righteous condemnation of these criticisms and 
the fallacies upon which most of them are based. 
We could retaliate by condemning citizens of 
seeming respectability who earnestly seek crooked 
lawyers and will not be satisfied with honest ones. 
That would no doubt prove more or less 
gratifying to the members of the profession and 
lraw in as active participants practically every one 
of our number, but would it convince the public 
and change, or would it tend to aggravate and in- 
tensify, the unjust appraisement? 

It seems better to recognize and deal with the 
attitude of the public as it actually is and not as we 
wish it were and as upon merit it should really be. 
We can do that without admitting at par the pub- 
lic’s appraisement and that plan will, if adopted, 
better clear the way for the leadership now so 
necessary. If any of this criticism is justified, we 
should respond with earnest and vigorous efforts 
for improvement. We can change the public mind 
and correct unjust appraisements quicker and 
probably better by first directing our talents to the 
items of just criticism which are peculiarly within 
our own field of activity. Much that the public 
demands is unjust and must be so treated, but it 
also demands much that is not unreasonable and 
cannot be disregarded. For instance, the public 
that we harbor and otherwise encourage 
crooked lawyers; and we cannot enter a convince 
ing denial of the charge. We resent the charge 
of harboring and encouraging crooks and of course 
we have not harbored or encouraged them in any 
direct or affirmative way, but we do know and the 
public knows that we have not tried very hard to 
protect the public from the ravages of unworthy 
Some, but relatively few, of our number 
have worked with commendable industry and abil 
ity at the task, but the bar as a whole has not 
seemingly been much concerned about it. That ap 
parent lack of interest is the real basis of one of 
the public’s chief complaints and the cause of much 
criticism. It started by merely condemning us be- 
we did not more interest. Next we 
were asked why we did not purge our ranks. Then 
after those questions had been often asked and not 
satisfactorily answered, the public jumped to the 
inaccurate and unjust conclusion that we did not 
act because we were all more or less interested in 
the crooks and desired them to flourish. Of course 
we know that that is not and was not true, but we 
cannot convince the general public of it—not with 
out first doing some real purging. The fact is that 


the affairs of 
can, 


ability in their own 


done about it 


course 


believ es 


lawyers. 


cause show 
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indifferent We 
have not bothered ourselves much about the con 
duct of others That, however, is not a satisfac 
tory answer to the public’s demands and certainly 
does not meet our responsibility to the public. We 
know that dishonest lawyet re relatively few in 
number, but we also know that we do have some 


the most of us have merel 


in our ranks whose activities are a continuing men- 
ace to decent society, and that the bar, as a whole. 
ards them, to say 
the least. They are few in number, but their ac 
tivities are many—sufficient unfortunately to be 
smirch the whole professiot Kach one of them 
makes—and as long as he is permitted to pursue 
his unholy way 
and to provoke more criticism than would a thou 
sand worthy men combined 


has been strangely apathet ti 


continue to make—more noise 


Declarations of canons ethics and bar asso 
ciation resolutions are helpful but in and of them 
selves are ineffective. The situation requires re 


sults of the kind that aggré ve acts produce. We 
know, or can ascertain better than the public can 
who and where the undesirables are and we should 
bestir ourselves vastly more than we have eve! 
done before to put an everlasting end to their per 
nicious activities. Some agency must, and un 
doubtedly will, be employed to reach and punish 
them. The public looks and has the right to look 
to the lawyers to do it Why not Frankness in 
acknowledging a bad condition to the extent that 
we know it really exists and promptness and thot 
oughness in dealing with it will go far to correct 
this evil. We must formulate and maintain a mili 
tant, efficient and continuous program of elimina 
tion of undesirables 

This crusade must be so gene ral and so intensé¢ 
that the unexplained failure of any member of the 
profession to participate will constitute a sus 
picious circumstance against hin Che lawyer who 
merely practices law ethically and does nothing 
of an affirmative character to scourge out the bad 
ones does not give full measure of support to this 
movement. He is, insofar as this cause and the 
public appraisement of the prof 
his “brother’s keeper” and he must act accordingly 


ession is concerned, 


or stand the consequences 

Many specific charges of crookedness and of 
general unworthiness have been made in this in 
discriminate arraignment of the bar. Most of them 
have been wholly without foundation and all were 
unfair when sought to be applied to the personal 
deportment of members of the profession as a 
whole. But insofar as criticism grew out of the 
lack of thought or care of lawyers for the general 
character and reputation of their brethren, it was 
not without merit We know pretty well, when 
we take the-trouble to think about it, the extent 
of real cause for complaint and we can, if we have 
the will, move upon the offenders with a power and 
effectiveness that will to force them out, rais« 
the standards of the bar and at the same time win 
merited approval of the public 

We should be able by that means to convince 
the crooks and the public that we are determined 
to hunt down and punish all lawyers, however 
numerous, popular or prominent they may be 
whose conduct is inimical to public welfare. That 
course will also tend to establish or re-establis! 
the profession in the public confidence. Unjust 
though the public has been to the profession, it will 





Much has been said latterly 
Criminal,” an offensive creature 
the large centers of population ar 

1 : 1 . 1 
fined as a lawyer who advises clie1 


1 


mit crimes with the minimum of I 


arrest, prosecution and punishment le 
if indeed ever, found outside the large « 
conduct of these men is neverthel 

cern to every lawyer in the lan 
butcher, the baker and the cand 

even remote rural districts take into acc 
reported activities of these “Lawyer ( 
making up appraisements of thi 

own communities The “lawyer « nal 
ably do not aggregate as much as one-ha 


per cent of the bar of the country, but t 

upon the administration of justic« 

tributed more than everything el 

produce the lamentable conceptiot the 

sion from which flows this all-incel 
Nobody ever even attempts to 

the “lawyer criminals.” They are ar e1 

society whom all men condemn 

lowest ordet While undoubtedly 

of all proportion the number of these 1 re 

the extent of their activities and infl 

lic has called upon the bar to lead tl 

them; and the condemnation of t 

a whole which we resent has of lat el 

ously or unconsciously, predicated 

fact that lawyers regarded as pet 

have apparently done nothing effect 

protect the public. That attitude of 

sofar as it is based upon our indifference 

without justification 


If there are “lawyer criminals 


tive bars and we do not know | 
probably because we have not 2 
of so much public interest, the thor 


that we uniformly give to the affai: ur < 
\nyhow and as far as most of us 
the “lawyer criminal” has been treat 


or as an influence active too far away to be 
interest to us, or the matter has beer leg 


a more or less perfunctory way, t 


committees We have not even inv 


subject sufficiently to realize that tl ts 
one of these criminals may injure the r 
of the profe ssion of the whole count! I 
been another one of those “Let Geo it 
and “George” has not, will not 
it.” That course of indifference t | 
terest and the good name of a nobl 
no longer be tolerated on the part « 
however busy or personally respectal 
The absolute need of doing sometl! 
“lawyer criminal” is a distinctively personal 
which rests upon each one of us hat du 
not, in at least many cases, been discharged 
The term “lawyer criminal” 
application concerns itself exclusivel h li 
who defend persons charged 
crimes of violence. It cannot be proper! 
stricted. There are other “lawyer criminals 
may sometime be found amongst th kn 
“corporation” or “business men’s” lawyers 
who are never known and would quickly 
being classed as “criminal lawvers ry 











eth 








RESPONSIBILITY 


res] U¢ n the pro 


elve th legal 


ind about their 

criminal law matters 1s 
he so-called “commet 

nt that they advise clients 


es ether “crimes 
“ » that extent 


crimit ” as are any 
; ' ' Pie 
ers al should re- 
( di il nm 
per to endeavor in good 


conduct of their busi 
the 1 but it 1s quite 
reprehensible for a law 
se clients how 

risk. to do that 

s constitutes the com 
ne—under the 


is not in the future give 
he tert lawyer crim 
ithout fear or favor and 
our brethren whose 

e definition 
levote ourselves to the 
sé It needs it. We know 
it Our influence is 
loubted, and our leader 


e of the sins and short 
few of our brethren. Let 
already too long delayed 
clean where cleaning is 


ng rin any sense or to 
he public’s exaggerated 
ceed and make a good 
hen and not until then 
lish ourselves as leaders 


lirect the people in then 


rogral promoted by the 
seen nol presented a 
ers generally; and thei 
herein supplies convin 
villing to assume the re 


Reports indicate that 
the country have been 


he interest manifested 
before It is ] oped that 
arrant the continuance 
shall have achieved and 
r our country’s welfare 
atelv all of the really 
land Chet e will he 
el for the bar of the 
’ tters ‘> 

ce of the 
s vear’s program and 
ese twe others 1) ways 
, lesirables. and 
ted. unethical lawvers 
part <« the bar as a 

e been such and the 

‘ het sO pro 
usecleaning is desir 
lealt with is not large 
earnest | the bar as 

! iccom 








AND LEADERSHIP 593 









ar integration presents an interesting subject 
almost everywhere these days even though opin 
ions differ radically in some states as to whether, 
in the first place, an integrated, all-inclusive and 
self-managing bar is desirable, and, secondly, if it 
is, whether it should be accomplished by the in 
corporation or rules of court routes. Several of the 
states now have integrated bars and the inclusion 
of the subject in next year’s program will greatly 
stimulate and hold the interest of our members. 

The program for this annual meeting has been 
arranged differently and it is hoped that it may 
be found more convenient and helpful than others 
have been. The widespread interest manifested in 
the “National Bar Program” has suggested a more 
decided trend toward the forum type of meeting, 
at which all who desire may hear and be heard 
It has seemed desirable to prolong somewhat the 
period of the meeting and intersperse sessions of 
the Association itself with those of the Sections 
Committees 

Stern duties will no doubt continue to confront 
every American citizen during the coming year; 
and those duties must not be neglected. With in- 
creased and ever increasing confidence in our pro 
fession, we belicve that our members throughout 
the length and breadth of the land will meet and 
deal with those duties according to the high stand 
ards and ideals of the profession—with quickened 
intelligence, unflagging courage and patriotism 
pure and undefiled 
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he did not have your bullocks of your plough but your 
four cows, what will you get by your writ? There are 
many folk of the neighborhood who put cows to the 
plough for want of bullocks and if this be your case 
you could have said beasts of your plough, to-wit, cows, 
and then your counting would be sufficiently good.” 

To call a defendant Alice when her name was 
Denise was wrong. “It may be,” says the judge, “that 
she was christened Denise and afterwards received the 
name of Alice on confirmation or vice versa and the 
name which the Bishop gave her will be her right 
name.” 

The defendant on his part had to be equally pre- 
cise in his traverse of the plaintiff's allegation. 

Another example of the extreme precision with 
which matters were dealt with is to be found in the way 
in which the judges sometimes treated the statutes. 

The practice seems to have been to send the text 
of statutes passed by Parliament to the Chancery where 
copies were made and sealed with the great seal. The 
copies so sealed were then sent to the Justices of the 
King’s Bench and the Common Bench and the Barons 
of the Exchequer and also the Sheriffs of the various 
counties and of the City of London. 

Apparently the judges would not take notice of a 
statute unless a sealed copy had been sent to them. An 
instance of this is to be found in the case of Cayley and 
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The supporters of the English system have always 
maintained that it displays the happy mean whereby 
without the sacrifice of certainty a reasonable measure 
of flexibility is attained. 

No critic of the system has ever been so rude to 

sentham. You will remember that he said :— 

“It is the judges that make the Common Law. Do 
you know how they make it? Just as a man makes 
laws for his dog. When your dog does anything you 
want to break him of, you wait till he does it and then 
beat him. This is the way you make laws for your dog 
and this is the way the judges make laws for you and 
me.” 

That would seem to mean no certainty and too 
much flexibility, but Bentham suffered from an ob- 
session with regard to the legal profession which sub 
stantially weakens the value of his opinion on a matter 
of this kind. 

More than 30 years ago Sir John Salmond ex- 
pressed more politely a criticism of the system in an 
article in the Law Quarterly Review (1900 16 L. Q. 
R. Note 67 at p. 386) in the following terms :— 

“The growth of case law involves the gradual 
elimination of that judicial liberty to which it owes its 
origin. In any system in which precedents are authori- 
tative the Courts are engaged in forging fetters for 
their own feet.” 

This, no doubt, is intended to indicate too much 
certainty and too little flexibility. 

It may therefore fairly be said that the critics are 
not always agreed in their criticisms, but this should 
not mislead us into thinking that forcible criticisms can 
not be made. If anyone doubts this, let him read the 
recent inaugural lecture of Professor Goodhart, pro- 
fessor of jurisprudence in the University of Oxford. 
He has gone so far as to say that the English Judge is 
a slave to the past and a despot for the future, bound 
by the decisions of his dead predecessors and binding 
for generations to come the judgments of those who 
will succeed him. 

It is true that in the past the English Bench has 
laid much stress on the importance of certainty as justi 
fying the use of precedents. 

“It is better the law should be certain than that 
every judge should speculate upon improvements in it” 
said Lord Eldon (see 8 Ves. 497). 

Lord Tenterden said “The decisions of our pred- 
ecessors the judges of former times ought to be fol- 
lowed and adopted unless we can see very clearly that 
they are erroneous for otherwise there will be no cer- 
tainty in the administration of the law” (see 3 Barn. 
and Adol. 17.) 

Lord Chancellor Parker maintained “Where things 
are settled and rendered certain it will not be so ma- 
terial how, as long as they are so and that all people 
know how to act (see 1 P. W. 452). 

While Lord Hardwicke declared “Certainty is 
the mother of Repose and therefore the law aims at 
certainty” (see 1 Dick. 245). 

But the critics of the English system sometimes 
say that the certainty attained and lauded as its great 
product is secured at too heavy a cost and as I under- 
stand it that cost falls under two main heads. 

First it is said that the system results in bad law 
because the errors of one generation of judges tends 
to become the good law of the next; 

Secondly it is urged that the certainty necessarily 
involves the loss of flexibility. 

As to the first objection it must be admitted that 
from time to time there have grown up established 
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rules which do not carry conviction of reasonableness 
to ordinary mind. As examples of these rules the doc- 
trine of common employment and the application of the 
maxim actio personalis moritur cum persona may be 
referred to. Such rules are apt in time to provoke 
the intervention of parliament to secure their abolition 
or modification. Yet taking it all in all the advantage 
of certainty has probably outweighed the disadvantages 
of the kind I have indicated 

It may indeed be doubted whether the occasional 
growth of an unsatisfactory rule is a characteristic 
peculiar to the English system of precedents. 

Extra-judicial and extra-legislative doctrine plays 
a large part in other systems as for example the French 
system and there is therefore an ample field for the 
growth of decisions which may be open to criticism. 

It is true that absolute authority is not there con 
ceded to decided cases yet constant reference to them 
is necessary for the working lawyer and 
stitute a practice which it becomes the duty of the 
Courts to recognise. 

Selden you remember did not regard the length 
of a judge’s foot as what in these days would be called 
a good “yardstick” for use in the law, and it may be a 
nice question which is the worse position, to have a 
rule fixed with certainty 


they may con 


though the substance of the 
rule may be open to criticism, or never to be certain 
what the rule really is. 

The most forcible reply to this first objection is 
perhaps to be found in this, (1) that the aberrations 
to which I| have referred are infrequent, and (2) that 
there are in the system dominant principles which as a 
general rule make it difficul inconsistent 
with them to retain authority in the face of general 
disapproval. 

This is the more true because the rule as to the 
authority of precedents is in practice less rigid than 
it is in theory, and from the nature of the case there 
are generally roads open by which escape from an 
authority of doubtful virtue can be effected. In the 
past when law reporting was in private hands the trust- 
worthiness of the Report was sometimes doubted. 
Such doubt was peculiarly a habit of Lord Mansfield. 
This may by some be regarded as an unmeritorious and 
undignified way of escaping from an undesirable fetter 
rather than as satisfactory evidence that the fetter is 
beneficial. It is they may say like a politician seeking to 
avoid the result of his earlier indiscretions by throwing 
doubt on the accuracy of his reporter 

Again it has been said that the rules of law which 
we derive from legal principles and judicial precedents 
are to be applied “where they are not plainly unreason- 
able and inconvenient.” There is a door of 
there, an emergency exit it is true only 
extreme cases. 

The second objection of the lack of flexibility may 
be met by the direct negative ; : 

It rests I think in part on a misunderstanding of 
the true nature of the system. If it is once understood 
that it is the principle of the decision and nothing else 
which has binding force it will be appreciated that the 
Court is free when it has ascertained the principle to 
apply it in the way best suited to new or changed con- 
ditions and thus to develop the law as the circumstances 
of the time require. 

Sir William Holdsworth has said of the system 
that it “Keeps the law in touch with life and prevents 
much unprofitable speculation upon academic prob- 


t tor decisions 


escape 
to be used in 





AMERICAN Bar ASSOCIATION JOURNAL 






lems which serves only to illustrate the ingenuit 
the speculator.” 

Indeed it may perhaps be said that the system 
effect to the principles approved by M. Px 
of the Commissioners for preparing the Code Nap 
when he said 

“We have guarded against the dangerou 
of wishing to regulate and foresee everything. A 
question springs up. Then how is it decided l 
question it is replied that the office of the law is t 
by enlarged rules the general maxims of rigl 
wrong, to establish firm principles fruitful in 
quences and not to descend to the detail of all quest 
which may arise upon each particular topik 

Moreover, are we not entitled in 
at any rate to judge of merit by 
said that as the result of the system of precede 
the Common Law has failed in the past to display 
ous growth or shows today signs of sickness? In 
for the fact that she is still a vigorous liy 
system we might apply to her the epitaph of 
topher Wren in St. Paul’s Cathedral: Si monu 
requiris circumspice. If you 
look around you 

It is surely legitimate to point to the fact that 
Common Law today is the basic law of a large 
of the earth’s surface, and that wherever she exerci 
her sway freedom holds up her head more confident 
than appears to be possible for her in some other place 
and under some other systems. 





rtates 


some mea 


results. Can 


except 


f 





seek fe wr het 


Your own Emerson, a pungent critic of Eng 
nevertheless said of our island and its law “Tf 
ocean out of which it emerged would wash it away 
an island famous for imm 
laws, for the announcements of original rig! 
make the stone tables of liberty.” 

Perhaps it is not too strained to apply to the sy: 
tem and what it has done Hazlitt’s definition of 
“Great effects springing from great causes 
great results from great power.” 


will be remembered as 





ness, 


But let us not be carried away by heroics even 
they have some foundation. There is no doubt that 
the system of precedents is tending to become in son 
respects somewhat burdensome. ‘This I believe to 
due in part at any rate to overmuch law reporting. W 
suffer from it in England and you here in the Unit 
States are | fancy still worse off with your State Court 
and your Federal Courts, all the cases in which are r¢ 
ported. 

There is only one thing worse than over ich law 
reporting and that is over-much legislation. I do n 
suppose we shall ever get rid of the latter but I thin! 
that it should be possible to reduce the former. | 
my judgment many too many cases are reported and 
should like to see some plan put into operation by whic 
the reporting of cases was controlled and the numl 
reported strictly limited. I would use the words 
Coke “Such a farrago of authorities it cannot be | 
there is much refuse.” 

The burden of precedent is also increased by mis 





use. There are advocates who think that they assist t 
Court by reading the reports of numerous un-run 
nated cases the facts of which bear some resembla 


(more or less remote) to the facts of the 
consideration. 

What is the principle illustrated by this 
question which generally cannot be answered by thos 
who follow this course and yet every advocate befor 
citing any case should ask himself and 


answer thi 


Se seeped wr 5 








the arguments would be 


lings would be shortened. 


done 


istinguished member of your 

( ce Cardozo, that there is now 
te! to subordinate precedent to 

w to reconcile that tendency 

the ma wholesome one 

et rmity and certainty is one of 
nting the lawyers and judges 





wv be ed respectfully to criticise that 
l we e to say that so far as we in 
( it somewhat overcolours the 
g to the lay mind the existence 
w! s but a molehill 
. e is se of which I always regard 
e in the abstract is something 
stice in the concrete is some- 
te f which no two men will neces- 
It given system of law it 
he pplication to the facts of a 
1S of rules which make up the 
ste edents is one of the methods 
uscertained and applied to 
ules s ed, and their application, may 
S S de be found to be too narrow 
tions and the problem really 
to t w far is it desirable in order to 
e re we to give judges more lib- 
depend part at any rate 
e stand lity displayed by the judges 
5 lar community The Athenian 
Plato’s Laws observed 
Everyone « hat although the work of legis- 
a mos nt matter yet if a well-ordered 
iperadd t laws unsuitable officers there 
LSE the good laws: not only are 
culous an ess but the greatest political 
evil accrues from them.” 
e there is secured the appointment of judges 
g¢ and int and of independence and im- 
a greater in regard to the use of prece- 
would doubt be used with appropriate re- 
t perhaps yor think that the time has come 
[ should express some opinion of my own upon 
troversy 
the first pla think that the defects of the 
( f | recedents have been overstressed 
human affairs perfection is not attainable, it 
' be sastrous and would certainly be 
In judging any particular system we 
\ es and disadvantages and on 
] nk the critics have made too much of 
idvantages at enough of the advantages. 
t were possible for any critic to be equally 
r with all the | ng systems of law and to 
ny impart rison I doubt whether the 
vould turn ag English system of prece- 
that is g no svstem of law either 
substantive rdjective side should ever 
static It s wavs be seeking substan- 
idjust changing conditions of life 
jectively to 1 s processes more convenient 
xX De litt us ~ é 
Bearing that art am not pre- 
to accept « S ts pres¢ form as wholly 
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I believe that our judges should be allowed in 
theory to have as well as in practice to take freedom 
to escape from precedents where they are or have be- 
come plainly unreasonable and inconvenient. That is 
a freedom which would require to be used with re- 
straint and discretion and if its existence were frankly 
recognized I do not doubt it would be so used. 

A minor point in connection with this matter is 
that, speaking for myself, I regret that the House 
of Lords should have tied itself so rigidly by the rule 
that it is bound by its own decisions. It is I believe 
the only final court of appeal which has done so. I 
should like to see that rule relaxed to some extent. 

3ut whether you praise or blame the system, you 
have got to recognize that it is the product of the 
peculiar English habit of mind which, as was recently 
emphasised by my colleague Lord Macmillan in his 
Rede lecture at Cambridge, is always inductively in- 
clined, and whatever faults the system may have and 
whatever changes may be made in it the law of Eng- 
land will I do not doubt continue to exhibit what Lord 
Westbury called “that distinctive peculiarity of the 
English mind, a love of precedent, of appealing to the 
authority of past examples rather than of indulging in 
abstract reasoning.” 

It is sometimes urged that codification of the law 
is the real way to get rid effectively of the disadvan- 
tages which are thought to arise from the system of 
precedents. This is to misapprehend the nature of the 
problem. The existence of a code does not resolve the 
problem of precedents. Every code requires interpreta- 
tion and the question would still have to be answered 
—is that interpretation to proceed by the application 
of precedents or in some other way? 

On the other hand there may be some branches 
of the law where codification, by summarising the re- 
sult of the authorities of the past, would relieve the 
courts of a definite part of their present burden. 
(Continued on page 625) 
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Attendance Makes Meeting Third Largest in Association’s History—National Bar P 
gram Discussed at Three Main Sessions—Definite Recommendations for Improv: 
ment of Administration of Criminal Justice Made to States, Governors and Bar 


Associations—Section of Real Property and Junior Bar Conference Orga 
nized—Official Committee Appointed to Study and Report on Effect oi ; 


Recent National Legislation and 


Attorney General’s Crime Conference Approved and Coopera 
tion Pledged—President Evans Speaks on “Responsibility » 
and Leadership’—Other Notable Addresses Delivered ’ 


CTION was the dominant note of the Fifty 
A Seventh Annual Meeting, at Milwaukee. It 

was sounded by President Evans in his ad 
dress at the opening session and re-echoed in vari- 
ous other addresses that followed—particularly 
those delivered during the discussion of the topics 
of the National Bar Program The decisions 
reached at the meeting were in keeping with this 
spirit. 

Perhaps the most outstanding thing done was 
the presentation of a comprehensive program for 
the improvement of the administration of criminal 
justice. The resolutions adopted were the Asso- 
ciation’s answer to the layman’s call for leader- 
ship out of the morass into which the country has 
fallen in respect to criminal law enforcement the 
first authoritative answer to the oft-heard question 
of what is the Bar going to do about it? Speaking 
through the Association, the Bar has definitely told 
State officials, Bar Associations and the Bar gen 
erally what ought to be done at once to remedy the 
situation. And what it has told them is not the 
result of any sudden inspiration, but conclusions 
drawn from the wide experience of the Bar and 
the careful study and investigations of many mem 
bers competent to speak with authority. 


It has told the States that each of them ought 
to establish a “Department of Justice, headed by the 


Attorney General or such ot officer as may be 
desirable, whose duty it would be to direct and 
supervise actively the work of every district attor 
ney, sheriff and law enforcement agency, and who 
would be specifically charged \ ith responsibility 
therefor.” Centralized control and responsibility, 
with consequent unification of effort, are the ideas 
behind the plan. The Association made equa 
definite suggestions to Governors and State and 
nending to the lat 
ter that they formulate certain improvements in 
criminal law and procedure and work to secure 
their adoption. The whole program will be found 
in the resolutions adopted during the Fourth 


Local Bar Associations recom! 


Session. 

It did many other things of interest not only to 
the profession but to the general public as well. It 
approved two new Uniform Acts—one relating to 
Airports and the other to Foreign Corporations. It 


‘ 


approved the appointment of a Special Committee 


to study and report on “the effect of recent develop 


ments in national 


legislation and governmental 


T 


Go\ ernmental Policies - . U S 


policies as affecting the rights and liberties 
\merican citizens and the maintenanc« the g 

antees furnished by the United States Const ; 
tion.” It sponsored the organization of a Jt 

Bar Conference, to bear the same ré¢ t t 
Association as the Conference of Bar Associat 


Delegates, in order to give the young lawyers t 

















opportunity for service and self-expression v 3 
many were demanding. It witnessed the or; 3 
tion of a new Section—that on Real Propert ‘ 
with a record-breaking initial membership w ; 
left no doubt that it came in answer to a real ne ; 
The summary of the work accomplished at Milv 
kee, printed in another part of this issue, will f 
these scattered details, and give the real and get 
inely impressive picture. 

The addresses delivered were ; es 3s o| O! 
and were plainly much appreciated by the lat 
audiences which assembled in_ the \uditoriu zB 
President Evans spoke on “Respor 
Leadership” and sounded a clarion call to the ; 
to meet its obligation to the profess l 
public, by taking the lead in the fight against ct 
and by more active efforts to rid the Bar of und 
able elements. Lord Tomlin spoke on “Case La 
tracing the origin of the system of precedents 
is characteristic of the English system, and 
ing certain criticisms which have been made agat 
that system Hon. Joseph B. Keenan and 
Charles H. Tuttle spoke at the session devote: 
the National Bar Program’s topi f “Crin 
Law and Its Enforcement,” treating the public’ 
sponsibility for the present situation from diffet 
angles. Former President Strawn spoke on “\W 
of Dealing with Unauthorized Practice,” 
session devoted to that subject, and Governo1 M 
Nutt of Indiana delivered an able address at the 
session of the program, which was devoted to a 
cussion of methods of judicial select 

The discussion of “Administrative Agencie 
Government and Effect Thereon of Constitut! 
Limitations,” read by Mr. Carl McFarland 
of the contest conducted under the terms 
Ross Bequest, was a novel and particularly inter« 
ing feature of the program. Governor Natl 
Miller’s address on “The Constitution and M: x 
Trends,” was one of the high points of the meet 

The local arrangements were perfect, and t ‘ 
thanks of the Association are specia due t 
members of the General Committee and the ot 
special committees representing h t State | 
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e Milwaukee Bar Association. 

ked which could add to the 

of the é ers. Only those 

9° kind can understand 

ore ers effort and sacrifice 

t embers such results as those 
MM e achieve Hon. Burr W 
rary Chairman of the General 

ee, | Boes« Chairman, and 
Carl B Edmund B. Shea, T. L. Doyle 
bert O fe were Vice-Chairmen. Mr. 


9 entertal ent members and 

é ore ed in the Journal, 

e great pleasure f the visitors 

. clude pen house members and 
n the gal f the Wisconsin Club, a con 

the M kee Philharmonic Orchestra at 

4 Cl linner dance for the Juniors at 
; ( earden party at Pine Lake, trips to 
he vicinity, a specially inter 

Green Bay, where the Tercentenary 

progress various other 

‘ nteresting If the efforts of the 

eir ladies were largely respon- 

é S the meeting, they 

ible for the pleasure afforded 

entertainment program and their many 


eek eau te 
First Session—Addresses of 
Welcome and Reply—Presi- 
dential Address Delivered— 
Resolution Commending 
Attorney General’sCrime 
Conference Approved 





LARGI course of members and _ their 
A ladi ruests was present in the great 
rena the Auditor when President 
eeting to order at 1:45 P. M. on 
I | by introducing Mr. Edmund 
She é the M kee Bar Associa 
( he ‘ ers Milwaukee as 
Mr. ] MMe e American Bar 
d Gentleme The Milwaukee 
ssociat most happy to be host to this 
g ' e this pleas responsibility 

S Assoc Wisconsin 
O St ssociation is a venerable institu- 
OS¢ rigin dates back to the year 1878, the 
il year in which the American Bar Associa- 
rs 18 a eo time to be cov- 
‘ the professior al career of one 
Yr th us here today a man who 
( of the State Bar Association, 
t the fe survivors of that group of lawyers 
. met ld State House at Madison in 
1878 suant to a call signed by Edward 

ECS ew 


ISTIC? \ imconsin 
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“In addressing the organizers of the Wiscon- 
sin bar on that occasion, Chief Justice Ryan paid 
tribute to the legal profession in these words. He 
‘He who looks upon society without seeing in 
the legal profession the sentinels of the social order, 
sees through a glass darkly.’ 

“The representative of that pioneer group of 
lawyers who is here today has truly exemplified 
the role of sentinel thror v*hout his long and varied 
a member of the State Bar Association for 
fifty SIX years and of the American Bar Association 
He has always lent encour- 
and aid to the activities to which these 
organizations are dedicated. As a lawyer, he has 
been preeminent in the Wisconsin bar for half a 
century. As a teacher of law at the University of 
Wisconsin for thirty years he expounded the prin 
ciples of evidence to a long procession of students 
who cherish the memory of their tutelage. As a 
writer he has contributed to legal literature a 
scholarly work on the law of evidence. In the field 
of politics he distinguished himself by being elected 
to Congress in the year 1882, thereby administering 
to the Republican candidate, Robert M. LaFollette, 
the only defeat which Mr. LaFollette ever met in 
his many campaigns for public office. 

“The professional career of this distinguished 
son of Wisconsin was crowned with a period of 
service on the Supreme Bench of our State from 
which he retired some eight years ago at the age 
of four score, but still youthful and vigorous in 
mind and body, as you see him here today. 

“It is most fitting, therefore, on this occasion, 
to call on our distinguished exponent of the legal 
profession to be spokesman for the lawyers of Wis- 
consin in bidding you welcome. I have the honor 
to present Burr W. Jones.” 


said: 


career 


for forty-five years. 
agement 


Judge Burr W. Jones Delivers Address of Welcome 


The audience arose and applauded as Judge 
Jones came to the stand. He spoke as follows: 

“IT wish that I might better merit the high 
compliments Mr. Shea has paid me. I am reminded 
of a statement made in my presence many years 
ago by President Eliot of Harvard College. When 
speaking of Oliver Wendell Holmes, he quoted him 
as follows: ‘I like to be flattered. I like to have 
them lay it on thick.’ In painting his little picture 
of me, Mr. Shea did not spare the paint; but I am 
human and do not object. 

“IT became a member of the American Bar Asso- 
ciation before many of you were born, and although 
not a charter member, I have watched its work 
with interest and pride since its organization fifty- 
During the passing years the mem- 
bership has grown from a few hundred to more 
than twenty-seven thousand. But more important 
than the number of members is the work it has 
carried on, : 

‘To mention only a few of its activities, the 
Association has advocated and made signal prog- 
ress in securing greater uniformity in the laws of 
the several States. It has helped to bring about 
important reforms in legal procedure whereby 
many of the old technicalities which caused delay 
and injustice, have been eliminated. Its influence 
has always been exerted to aid in the suppression 

f Our Association has steadily and suc- 


six years ago. 


of crime 
cessfully advocated higher standards of legal edu- 
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cation for the American Bar, and such a code of 
ethics as befits a great profession 
“Many eminent members of ou 


till are engaged, in 


\ssociation 
have long been engaged, and s 
the vastly important task of preparing a re-state 
ment of the law 

“During all these years the American Bar Asso 
ciation has never faltered in its efforts to maintain 
in its integrity the Federal Constitution under 
which we live. 


““ 


In the performance of this duty there has 


never rested on us a heavier load of responsibility 
than at the present hour 

“In this long continued panic in which we find 
ourselves, there is every temptation to Congress 
and State legislatures 
vast new powers unknown before, and to stretch 
the language of the Constitution to the very limit 


“The bench and the bar are | 


ind the Executives to assume 


veing called on to 
decide, under the plea of a great emergency, how 
far we can go in relieving the burdens of the debtor 
without sacrificing the rig creditors, and 
without violating the fundamental law; how far 
can the State and Federal Government go in the 
direction of repudiation of their own financial ob! 

gations; to what extent under our Constitution can 
Government control our industries, great or small 
Is there danger that our sacred rig! 


and a free press may be impaire d? 


hts of 


ts of free speech 


“IT am confident that our Association will not 
relax its effort to preserve our Federal Constitu 
tion, and that it will give no heed to those, if there 
be any, who would appeal to Fascism or Nazism 
or Bolshevism to help us to recovery 

“On behalf of the city of Milwaukee, the State 
of Wisconsin and the Wisconsin Bar Association, | 
have been asked to welcome you on your third 
coming to this city. With its large German popu 
lation, Milwaukee has long been known as a con 
servative city 


1 


yet paradoxical though it may seem 
to some of you, for many years it has chosen a 
Socialist as Mayor. I think it is generally agreed 
that it is a city where justice is well and promptly 
administered and which is not frequented by the 
gangsters. If it should be warm in other places 
you may find here the cool breezes from Lake 
Michigan, and you will certainly find here all those 
refreshments which make Milwaukee famous 

“If you are interested in historic events you 
might visit some of ow 
brating the coming of Nicollet, the first white man 
who trod Wisconsin soil three hundred years ago 


~~ 


citres where they are cele 


“If some of you are fishermen, you might eae) 
as far North as Lake Superior and cast your nets 
for the tiny herring, or you might seek some of our 
myriad lakes in central Wisconsin and have an ex 
citing time landing in your boat the lusty fighting 
muskellunge. You would find in Southern Wis 
consin a fertile region with its lakes and hills; you 
might be interested in our Capital City and our 
State University, of which we are very proud. If 
any of you are still prohibitionists you would find 
for your liquid sustenance more pure milk than in 
any other State in the Union. Indeed, milk is so 
plentiful that some of our slightly discontented 
farmers, a few weeks ago, spilled their milk in the 
streets, and made for a brief time 
roads a milky way 
“In Wisconsin we specialize in progress 
“We have the old Republican party of Lincoln 





some of our 
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and Theodore Roosevelt, but m 
declare that they are Progressive | 

“We have the old Democra 
members swear by 
Cleveland and Wilson (I am not 
list Franklin Roosevelt because 


any Republi 


> 11 
vepub icans 


tic party wi 


Jefferson and Jacks 


he is still 


much alive and is still on trial), and many of 
Democrats like to be known as Progressive D 
crats 

Then we have a new-born but very 
awake party called the Progressive party. F 
the name it might be inferred that they | 


patent on progress 

“We also have another older 
ol Socialists, who are devotees « 
they travel 
that they are the real owners o 


difficult road Son 
progress and that the Progressive 
ing on their vested rights. If any « 
Socialists you might make your | 


right here in Milwaukee. 


rT progress 
e ot them 

f +} ; 
I the patel 
part 5 int 
I you are at 


ermanent 


‘If any of you are followers of Karl Marx, 


if you search carefully and stay k 
will find in Wisconsin a few conge 

“Although in Wisconsin there 
ences of opinion as to what progre 
we are all for it, heart and soul. S 


ever may be 


your views, if you migrate t 
’ 
l 


mo enoucgl 
ng igi 
nial souls 

are grave diff 
SS really mea 
oO Ve 1 see, h; 


consin you will find political bed-fellows to 
your taste 

“The city of Milwaukee, the State of Wisc: 
sin and the State Bar Association of Wisconsi 
join in welcoming you as our guests. We 


s 
j 
i 


honored that you have come to us again for 


deliberations. We know that you w 
by difficult problems. But we fe: 
will deal with them with the same 
age and patriotism which have m 
of the American Bar 


years 


Associ iti 


Mr. Armstrong Replies for Association 
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\fter the applause had sub 


Evans announced that Mr. Walter ] \rmstr 


of Memphis, 


Committee, would respond to the 


come on behalf of the American 

\ = 2 

Mr. Armstrong was received wit 

made the following brief address 
“Mr. Shea, Judge Jones, ou: 


Tenn., a member of 
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ill be confront 
‘1 sure that y 
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mn tnes¢ i 
oe : 
sided Presid 
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Bar ssociati 
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» hnets Fell, 


Members of the American Bar Association, Lad 


and Gentlemen: Since we have had the pleasure 
being within your beautiful State and cit e ha 
felt that the place itself was instinct with the sp 
of hospitality \nd now that spirit has bec« 
articulate in the gracious words of two charn 
addresses of welcome. 

“We are not ignorant, Judge Jones, of t 
things that made you famous. Nor have we c 
fined our investigation to the alluring literature 


the billboards 


of forest, lake and field, have att 
of us within your borders. 


you have not only unusual natural 


a citizenry whose sturdiness, en¢ 
gence might well be emulated. 


that vou have singular attractions 


Year after year your 
tory under the three flags, your unrival 
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mnstellatior 


hat shines 1 


look to you instead of abroad 
that speedy and efficient enforce- 
which is so much needed in 
ler to eradicate a just reproach 
tates. And if I may say so with- 
ive long realized that you have 
for advanced legislation. 
s agreed with you In the past, 
es felt that you have given your- 
1 causes not But in later 
nore often recognized that what 
daring was really 
nk | behalf of the 
ir feeling is that we may Say, 


iaW 


ratory 


ours 
was merely 


may say, 


on 


pon this statement, that in the en- 


f the flag, than yours there is no 


nore brightly 


“We do not come to you under false colors. 
know wu You are of us. If we have any vir- 
they w not escape you, and we are sure 
our bles and weaknesses you will have 
narit 
There are se today who are stridently and 
ently questioning our right to exist. To them 
e merely mercenaries, fighting under one flag 
and another tomorrow The task of the 
ican B; \ssociation is to show them that 
ist we fight with the weapons of warriors and 
f assassit ind that sometimes we do follow 
vhite pl of Navarre 
‘Our furtl task is to concentrate the atten- 
of the « try in some dramatic fashion upon 
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ecome a peripatetic body, meeting 
is year and in another tomorrow, 
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and that is our justification for accepting the hos- 
pitality which you have so graciously tendered. 

“What we have already seen, heard and experi- 
enced, makes us certain that as a result of your un- 
tiring efforts this meeting will be one ever memor- 
able and consistently delightful.” 


Presidential Address Delivered 


Hon. Frank B. Kellogg, former President of 
the Association, then took the chair, and presented 
President Evans, who delivered the Presidential ad- 
The address, entitled “Responsibility and 
Leadership,” is printed in full in another part of 
this issue. President Evans held the attention of 
the audience and was heartily applauded. 

Secretary MacCracken then presented his re- 
port, covering the activities of his office during the 
past year. These activities had been greatly in- 
creased by the National Bar program. Various 
questionnaires had been sent out in connection 
therewith and the replies had been tabulated and 
summarized. In addition, a questionnaire had been 
sent out, in behalf of the Committee on Profes- 
sional Ethics and Grievances, on the subject of 
solicitation of law students, to the deans of all law 
schools and those replies had also been summar- 
ized. Notwithstanding the fact that the legal pro- 
fession continues to find itself seriously handi- 
capped by economic conditions, the results of the 
membership campaigns had been most gratifying. 
At present the membership stands at 26,648, ex- 
clusive of pending applications. 

Treasurer John H. Voorhees then presented 
his report. It was, he said, in the form of an audit 
made by a certified public accountant designated 
by the President, this being in uniformity with the 
requirement of the Constitution. The audit cov- 
ered eighteen or nineteen pages, contained a full 
statement of the financial transactions of the As- 
sociation, and had been approved by the Executive 
Committee. He asked that it be received and filed, 
which was done. 

Secretary MacCracken then read the report of 
the Executive Commitiee. It was moved and car- 
ried that the report should be taken.up in two parts 
—the first containing all recommendations other 
than those for amendments to the Constitution and 
By-Laws and the second containing these recom- 
mendations. 


dress. 


Attorney General’s Crime Conference Plan 
Approved 


The first part of the report was thereupon ap- 
proved, with the exception of a resolution relating 
to the Semi-Centennial Fund, which was postponed 
until Friday. This action carried with it approval 
of the resolution adopted by the Executive Commit- 
tee at its May meeting in Washington commending 
the determination of Attorney General Cummings 
to call a crime conference in Washington, D. C., 
in or about the month of November of this year 
and pledging to him “the facilities of the Associa- 
tion and the aid of its officers and members in any 
manner that will tend not only to the success of 
the conference but also the formulation of a con- 
tinuous and systematic plan looking toward con- 
crete, uniform and united action upon the part of 
all the States in cooperation with each other and 
the Federal Government for the solution of the 
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problems now confronting the American people in 
the realm of criminal justice.” 

It also carried with it adoption of the resolu- 
tion, submitted by the Executive Committee, upon 
request of the Section of International and Com 
parative Law, that “the Association urges the Sen 
ate of the United consent and 
advice to the prom 
already laid before it by the President, providing 
that the United States join the treaty which estab 
lishes the Permanent Court of International Jus- 
tice ;” also approval of the resolution adopted by 
the Executive Committee in Washington commit 
ting itself to the policy of continued activity and 
support in behalf of a National Bar Program and 
to a contribution towards an adequate budgetary 
support for this program; authorizing the Com 
mittee on Coordination to make formal application 
to foundations, law iduals for finan 
cial assistance for such coordination program; and 
requesting its budget committee to prepare and 
submit for the next fiscal year a suitable budget to 
that end, including the organization of a more ade 
quate publicity department for the Association 
under the Secretary’s office; also approval of the 
Executive Committee’s [ 
committee to present the views of the 
Bar Association to which 
called on to consider the 
“Child Labor Amendment.” 


States to give its 


yt ratification of the protocols 


firms and indivy 


a special 
\merican 
may be 


appointment ol 


Legislatures 


ratification of so-called 


Trained Police Personnel Demanded 


The following sweeping resolution on the en 


forcement of criminal law, recommended by the 
Executive Committee in this 
adopted by the vote of approval 

“Whereas. the United States 
recognize their responsibility for strengthening the 
enforcement of law and the exercise of 
leadership in the I and 

“Whereas, the first in the enforcement of 
criminal law efficient methods of 
detection of crime a m of the offender 
therefore. 

se It Resolved 

ciation appeals to citizens 
of detection of crime, a 
State and Community b | in 
men especially trained r tho purposes, 
that the 
be non-partisan 


also 


report, Was 
lawvers of the 


criminal 
Wal 


1 
de pends 


\merican Bar Asso 
to demand that the work 
he police work of every 
the hands of 
and 
selection those positions 
reed from politics, 
and that every infl to the end that 
prosecuting attorne who 
will answer to the f the country in th 
present war again 

The Association al approved the Executive 
Committee’s resolution— 1 the report at 
the instance of the ( \merican Citi 
zenship t h and Bar that 
the commemoration of the accession of John Mar 
shall to the Chief Just hip of the United States, 
which was happil 1 this year, be con 
tinued and made an annual e in the Courts of 
the United States; expressing the Association’s 
grateful appreciation of the public spirit of the 
group of American which for some 
years conducted, at their own expense, the National 
Oratorical Competition, and further expressing the 
hope that the sponsors of this notable competition, 


selected 


e 


recone 


newspapers 
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whose patriotic purpose is to enlist the 
the American youth in the Constitution, shall 
resumed and continued. 

It also by the same action approved the | 
Committee’s resolution that “in view of 
substantial changes which have been ma 
Res. 29 since the 1933 meeting of the Associat 
and in H. iz; 136 the American 
\ssociation reconsider and rescind its approval 
>. 2 29 and its disapproval of H J 136, and 
the Executive Committee continue the furt 
study of the subject of these resolutions, to 
termine whether further 
be made.” The resolutions referred to 1 
amend the Constitution of the United states as 
the method of electing the 
President. 

The only resolution in this part of the 1 
roused discussion was that relating t 
Semi-Centennial Fund, authorized at the 1928 
nual Meeting. The original resolution concern 
the fund authorized the Executive Committee 
establish it, and provided that it should bx 
provide the American Bar Med 
establish a scholarship in an accredited 
for a term of three years, to be awarded 
to a graduate of an American College 
sity, and for such other purpose as should hereaft 
be. authorized. The Executive i 
report, recommended that the provision 
scholarship in a law school be eliminated, an 
the Secretary be instructed to commun 
each of the contributors to the fund and secure 


interest 


tive 


; . 
ic in 


Res 


recommendations shi 


roposed 


President 


which 


Association 


Committee, 


icate W 


consent in writing to the applicat 
under this amended provision. 
Hon. J. Weston Allen, of Massa 
hat this portion of the report be 1 
Many had contributed to 


l 
Friday 
there were members who wished to De 
Harry S. Knight, a member of the Execu 


1 
the { 


mittee, explained the reasons for -the 
recommendation. The fund, he s 
grown sufficiently large, even whet 

high tide of prosperity, to do more t 

the medal from year to year. The Exe 
mittee for some years had been consideri 
they should go out and endeavor 
tional funds. They had finally conclud 
time not propitious for so doing; 
many ways for a worthy young mar 
legal education without relying on 

by lawyers; that there are now so n 
portant objects for which the lawyers 


was 


yy 
} 


try can use funds for the improvement 
and its work, that it was not thoug! 
solicit them to contribute to a scholarsh 


¢ 
i’ L 


so many lawyers, In excess Ot 
coming to the Bar without any effor 
of the Association that it was deemed 
at this time to a fund to bring 

On vote the motion to postpone 
until Friday was adopted. 

The proposed Amendments to 
and By-Laws were then taken up 
The first was a proposed amendment 
XVIII of the Constitution and limited 
right of registration by providing that he coul 
do so in case there were no complaints or charg¢ 
pending against him. The second was a 


young 


raise 


a member’ 


proposed 
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Section I of Article XII of the By- 

{1 gave Sections the right to meet during 

1al Meeting of the Association, as well as 

xecutive Committee might 

Slaton, Georgia, then read 

te Peter W. Meldrim, Presi- 

he A n, after which Hon. Robert 

Kat 1 a memorial to former Presi- 

( P The Chair announced that 

these memorials would 

\\ I raper Lewis, Director of the 

| ite, then read a statement 

Pe of the American Law Insti- 
ted in full in our next issue. 


[wo Proposed Uniform State Laws Approved 


Orie | hillips, of Colorado, next pre- 
he National Conference of 
form State Laws The Con- 


teen sessions and twelve tenta- 


different subjects had been 

tentative draft of the Uni 

Oo ( I ms Act had been approved 
Conferet ifter the adoption of certain 
t, he said, defines the phrase 


conduct of busi- 
reigi rporations. Its general policy is 
an equality with 
t privile res, restrictions 
the subject of 
nference being that 


reguiates the 


1t touch 


feasible. 

Uniform Air- 
by the Confer- 
had been pre 
the committee 
\ssociation and the Confer- 


not 
ve draft of the 
proved 


ents. The Act 


efforts of 


r nN TT 
en aj 


mn moved that the Asso- 
Uniform Acts and 
s for adoption. The 


tnes¢ 


Lord Tomlin Delivers Address 
—American Citizenship Com- 
mittee’s Report Shows Atti- 
tude of Many Universities 
Toward Constitution— 


Committee Reports 
SIDENT STR 


t I S1 », at whit 


\WWN presided at 
Lord Tomlin de- 


ess to a highly interested and 

e on “Case Law.” The dis- 

é tative of the British Bench was 
é n Strawn as follows: 

)} ed Guests, Ladies and Gentlemen: 

ended the meeting of the 

ciat 1 Chicago in 1930 will 


ve had the privi 
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lege and the great pleasure of entertaining a dis- 
tinguished group of British barristers and judges 
and solicitors. 

“We tried to return some of the hospitality 


that was shown us in 1924 in London. We did the 
best we could, but, naturally, due to the then in- 
hibition of the Constitution, our friendship didn’t 
flow out so freely as that which they manifested 
toward us when we were in London. 

“Those of you who attended the banquet in 
Chicago will recall that we were addressed by a 
very delightful gentleman who made a splendid 
address. We again have him with us this evening. 
He was a very successful practitioner at the Bar 
for several years and then went on the bench. For 
several years he has been one of the judges of one 
of the great courts of last resort in England. It 
gives me very great pleasure to present to you this 
evening Lord Tomlin, Lord of Appeal in Ordinary, 
who will address us on the subject of ‘Case Law.’ ” 

Lord Tomlin was received with much applause. 
His address, delivered in a remarkably clear voice, 
was listened to with the greatest interest and at- 
tention. It will be found in full in another part of 
this issue. 

At its conclusion Secretary MacCracken pre- 
sented the nominations to fill vacancies on the Gen- 
eral Council. All the nominees were unanimously 
elected. 


Third Session Hears Reports of Sections and 
Committees 


Hon. Henry Upson Sims, former President of 
the Association, took the chair at the beginning of 
the third session, which was mainly devoted to the 
reports of committees and sections and to action on 
the recommendations therein contained. 

The report of the Conference of Bar Associa- 
tion Delegates was presented by the new President 
of that body, Mr. Oscar C. Hull of Detroit. The 
Conference had held its regular meeting with about 
the usual number of local associations represented 
and with a considerably larger number of dele- 
gates in attendance. 

Most of the day was taken up with a discussion 
of the report of the Special Committee on Accident 
Litigation. The committee was divided, but the 
majority recommended the adoption of a plan for 
automatic compensation for automobile accidents, 
regardless of fault. The subject was considered 
very thoroughly and the Conference by its vote 
showed that it was overwhelmingly against the 
recommendation. 

The only definite recommendation that he felt 
it necessary to mention was in regard to the rule- 
making power of the courts. At the end of the re- 
port of the committee on that subject it was voted 
to request the Executive Committee of the Amer- 
ican Bar Association to place that among the sub- 
jects to be considered in connection with the Bar 
Coordination movement for next year. The Con- 
ference felt that a stimulation of interest in this 
power and its further exercise might be useful in 
helping to accomplish the objects of that move- 
ment. 

At the evening meeting, which was a joint ses- 
sion of the Conference and the American Judica- 
ture Society, Judge Goodwin, President of that so- 
ciety, President Evans of the American Bar Asso- 








ciation, and Dean Leon Green of the Northwestern 
University Law School delivered addresses. 

The Conference was determined to do all it 
could during the next year to cooperate with the 
coordination plans of the American Bar Associa- 
tion. Because it was a representative body of dele- 
gates from the local bar associations, it felt it was 
in a position to render distinct aid. 


Mr. Beck Presents Report of Committee on 
American Citizenship 


Hon. James M. Beck, Chairman of the Com- 
mittee on American Citizenship, was received with 
great applause as he arose to present its report. 
After some preliminary remarks, he appealed to the 
members to give their support to the Joint Resolu- 
tion in Congress requesting the President to ap- 
point a committee of fifteen to prepare a plan for a 
nation-wide celebration of the Constitution in 1937 
—when it will have completed one hundred and 
fifty years of its existence. It had been introduced 
in the closing hours of the last session by Con- 
gressman Bloom and himself but, although there 
was no particular opposition to it, it was deemed 
best to let it go over until the next session. 

The committee was of the opinion that the 
teaching of the Constitution in the lower schools 
should be made more interesting by explaining to 
the immature mind, not so much the nature of the 
Constitution itself as the historic background—the 
events which led up to the great historic episode of 
its adoption. After that background had been pro- 
vided, the committee was of the opinion that in the 
high schools and especially the universities there 
should be a much broader and more intensive study 
of the Constitution. However, its first purpose was 
to find out the present situation and in order to do 
so it had sent out questionnaires to about 600 
schools and colleges and had received replies from 
about 363 of them. He continued: 

“Now to indicate very briefly the nature of 
these replies. The composite picture was extremely 
disconcerting and surprising. Notwithstanding the 
fact that the preservation of the Constitution must 
depend upon the educated sentiment of the citizenry 
of America, and notwithstanding this most valuable 
opportunity to prepare the citizens for an intelligent 
knowledge of the Constitution and a militant spirit 
to defend it we found the facts which may be briefly 
summarized as follows: In none of the colleges that 
I recall (I am omitting law schools quite obviously) 
was the study of the Constitution other than an elec- 
tive course. In few of them was any adequate 
time given to it. In few of them was it made a 
distinctive subject matter of study, by which I mean 
that in most of the colleges and universities it was 
but a mere incident to the study of civil govern- 
ment and, as one president of the college wrote us, 
the students in the study of civic science, of which 
the Constitution was a mere incident, were far more 
interested in the most effective method of remov- 
ing garbage cans and swatting flies and otherwise 
protecting the physical health of the community 
than they were in the larger ideas that are em- 
bodied in the Constitution. 

“Part of that was the reply to the second ques- 
tionnaire. We asked the colleges and universities 
whether in each of them a knowledge of the Consti- 
tution was a prerequisite to an academic degree. 
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As I recall, in not one of them was it a condi 
precedent. I may be wrong about that, but if t 
were a few that made it a condition precedent 
were in a conspicuous and very honorable min 
In other words, in nearly all the colleges and 
versities of the land, in which today there are 
one million American boys and girls training 
citizenship, the acquisition of a degree is 

independent of whether they know anything 

ever about the Constitution of their country 


Attitude of Colleges and Universities Toward 
Constitution 

“Now the third and far more interesting 
ture of the questionnaire, and one which did 
admit of any very adequate replies, was the « 
tion of what was the attitude of the colleges 
universities of the country to the Constitution 
replies to this were even more surprising and 
concerting than the comparative lack of inte: 
in the subject of the Constitution as a part of 
curriculum of a modern college and univers 
Some of the replies were striking. I have not t 
to read them, unfortunately, but I will just read 
from a distinguished official in an Eastern unive 
ity. He says: ‘The study of civics has ceased 
be a study of our Constitution and its hist 
and authority. Instead, the course in civics 1 
treats of policemen, firemen, garbage cans, fi 
so that graduates of our public high schools kn 
little or nothing of the Constitution and its fun 
mentals.’ 

“Another one says: ‘It is difficult to give your 


people a proper understanding of the obligations 


and duties of a citizen and develop love of count: 
and patriotism in face of the criticism of the go 
ernment, the detailed description of crime, and 
abuse of public men and the ridicule of Congres 
Another one said: ‘Much in the American Cor 
stitution is of eighteenth century origin and d 
not meet the needs of the twentieth century.’ 
“In many of these letters there were statement 
that they didn’t believe in any halo around the Cor 
stitution. They didn’t believe it should be regard 
as a fetish. They didn’t believe it should 
worshiped. They didn’t believe in the attitude 
incense burners. And this leads me to another fe: 
ture. We noted in nearly all these 363 replies, 
at least in many of them, a constant emphasis uy 
the fact that the Constitution was a desirably flex 
ible instrument. Of course, that would be mor 
reassuring if we knew what the academic definiti 


of the word ‘flexible’ was. If it means simply that 


the powers of the Constitution must of necessity 
adapted (to use Chief Justice Marshall’s phrase) 
the changing conditions of a changing civilizatio: 
then of course there need be no dissent. But tl 
inference left upon my mind and that of my c 
leagues was that by ‘flexible’ many of the college 
and universities meant to convey the idea that tl 
Constitution ought to mean and should be inter 
preted to mean anything that current theories 
social science made it desirable that it should 
Chairman Beck added that “of course, in 3¢ 


letters there were many which expressed devotio: 


to the Constitution and the warmest interest in tl 
work of our committee. I don’t want to give 
misleading idea of these reports. You will have t 
judge by the summary of them when 
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1s quite clear to my colleagues 


self that the general attitude of the .col- 


universities, to the very limited extent 
the Constitution at all, was ex- 


critical and that of a nonbeliever.” In 
the critical nature of the times and the im- 
the times upon our form of government, he 
vas otf supreme importance that the young 
nen of America, when they are mature 
to enter a college or university, should be 
heir Constitution not as an elective but as a 
rv cours 


A “Gigantic Illusion” 
ian Beck then gave a few brief obser- 
on the “gigantic illusion that the Supreme 
in defend the Constitution.” The fact 1s, 
ired, that the salvation of the Constitution 
the people themselves and with them alone, 
as recognized by the men who framed 
closed by expressing his profound convic- 
if the Constitution were destroyed, the 
tself would not long survive. Mr. Francis 


van. of the same committee, added a “word 


tation” on the same subject. 
an Edward W. Everett of Illinois pre- 


the report of the Committee on Jurispru- 


Law Reform. It had been printed, he 
he Advance Program, and he would not 


re take time to read it, but would simply 
he resolutions it contained. 


rst resolution which declared the oppo- 
the American Bar Association to the en- 
any law which would divest or sub- 


lly abridge the jurisdiction of the Federal 


ition based upon diversity of citizen- 
which would impair the jurisdiction of 


ourts in controversies arising under the 


WALTER P. ARMSTRONG 
Re nded to Addresses of Welcome 











Constitution and Laws of the United States, was 
read and approved. This is the same resolution 
which was adopted at the last Annual Meeting and 
the action of the Association was simply a reaf- 
firmation of its long-held position on this matter. 

Another resolution called for the amendment 
of the Immigration Laws and regulations so as to 
eliminate all harsh and unfair rules and regulations 
pertaining to the admission, exclusion and deporta- 
tion of aliens from this country. Chairman Everett 
gave an illustration of the harsh way in which cer- 
tain regulations worked at present. He had been 
in contact with the head of the Immigration Bureau 
and had found that he was opposed to such rules. 
He moved the adoption of the resolution, but after 
a brief discussion, during which various members 
expressed the opinion that the resolutions were 
too indefinite to base intelligent action on them, the 
motion failed to pass. 

Somewhat later in the session Mr. Charles B. 
Rogers, of Wisconsin, moved a reconsideration. It 
struck him that the vote rejecting the resolution had 
a tendency to put the Association on record as 
favoring harshness and injustice in the treatment 
of the aliens. Mr. Michel Kirtland, of New York, also 
favored a reconsideration and gave several illus- 
trations of the harsh operation of the regulations 
in question. 

The motion to reconsider prevailed, whereupon 
Mr. George Wilson, of Illinois, moved that the 
resolutions be recommitted with a direction to the 
committee to specify the features of the immigra- 
tion law they object to. Mr. Harry Weinberger, 
of New York, said he admitted the resolutions as 
drawn were indefinite but the trouble was that, 
under the circumstances, you could not be more 
definite in a general resolution of this kind. He 
gave another illustration of the harsh operation of 
immigration regulations. He did not believe the 
motion should be recommitted, but that it should 
be discussed at the present session. 

The question was called for and the resolution 
to recommit was adopted. 


Increase in Federal Jurisdictional Amount 
Disapproved 


A resolution opposing all laws which seek to 
increase the required jurisdictional amount of $3,- 
000, exclusive of interest and costs, in the case of 
Federal Courts, was adopted. Chairman Everett 
stated that a bill to increase the amount necessary 
to give such jurisdiction to $5,000 had been intro- 
duced in the last session of Congress. The com- 
mittee thought that the present amount was satis- 
factory to the practicing lawyer and should not be 
changed. Moreover, it was an indirect way of try- 
ing to divest the Federal Courts of jurisdiction. 

The following resolution proposed by the same 
committee was then offered and adopted: 

“1. That, the restrictions and limitations of 
the jurisdiction of the United States District Courts 
in litigation upon claims brought by the holders of 
policies of insurance, where they are brought under 
the World War Veterans’ Act, be abolished ; and 

“2. That, where the Federal Government has 
entered into business and contracted with the citi- 
zens of the United States of America, the Federal 
District Courts should be the proper place for 
settling all disputes arising out of said contracts 
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and that the same laws, procedures and rules should 
be applied where the United States is a party to 
said disputes, as are applied to other cases; and 

“3. That, the American Bar Association urges 
the repeal of all portions of the National Economy 
Act of March 20, 1933, which limits the jurisdiction 
of the United States District Courts over contracts 
of government insurance; and 

“4. That, the American Bar Association urges 
the repeal of laws restricting the right of an in 
sured to employ a lawyer in all stages of the pro 
ceeding, where a claim or suit is brought on a gov- 
ernment insurance contract.” 


Repeal of Act Limiting Jurisdiction as to Orders 
of State Administrative Bodies Is Urged 


Chairman Everett moved the adoption of the 
report, and Mr. Ekern, of Wisconsin, arose to call 
attention to recommendation No. 2 in the report as 
printed. No resolution had offered on the 
recommendation but the adoption of the report it- 
self would commit the Association to the approval 
of it. 

The recommendation referred to was “That the 
Association urges the repeal of the Act of May 14, 
1934, Public No. 222, divesting the United States 
District Courts of jurisdiction in suits to enjoin, 
suspend or restrict the enforcement, operation or 
execution of any order of an administrative board, 
or commission of a State, or any rate-making body 
of any political subdivision thereof, or to enjoin, 
suspend or restrict any action in compliance with 
any such order.” 

' Mr. Ekern stated that the bill had been pending 
before Congress for several years and had only 
been passed after a long and protracted hearing 
He read the measure itself and gave something of 
its legislative history, concluding with the declara 
tion that if any action was to be taken on the sub 
ject by the Association, it should only be on a fully 
considered and well digested recommendation. Mr. 
W. F. Mason, of South Dakota, expressed the view 
that the law was a particularly vicious innovation 
on the jurisdiction of the Federal Courts 

A motion to recommit, made by Mr. Ekern, 
was lost, and the vote on Chairman Everett’s mo- 
tion to approve the report was then had. The Chair 
ruled that a two-thirds vote was required because 
the resolution called for legislation. The motion 
carried and the report was approved. 

Mr. George Maurice Morris, of Washington, 
D. C., reported for the Committee on Federal Tax 
ation that it had had an extremely busy year on 
account of the passage of the 1934 Revenue Act 
It had gone before Congress with a long mandate 
from the Association at its Grand Rapids meeting, 
in 1933. Most of the important objectives had been 
achieved, in the committee’s opinion. The high 
lights were the straightening out of a most unsatis 
factory condition in which prior laws had left us in 
connection with appeals from the Board of Tax 
Appeals to the United States Circuit Courts of 
Appeals. As.a result of the new legislation the tax 
payers and their counsel may now, by stipulation 
with the Government’s lawyers, elect the Circuit 
Court to which appeals may be taken either by the 
taxpayers or the government from the decisions of 
the Board of Tax Appeals 


been 
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“Tax Clinic” by Committee on Federal Taxation 


The committee had on yesterday held 
tax clinic for those persons who are 
taxes. It had been a remarkable meeting 
governmental experts in tax matters as 
tax lawyers had spoken, and the inter¢ 
great. The result was that it had been 
act which had a 
Grand Rapids meeting and undertake definitely 
formation of a Section on Taxation. The only q 
tion was whether it should be confined to Fe 
taxation or should deal with taxation generally. 
persons interested would be given an ' 
to express themselves by a notice to be 
\MERICAN BAR ASSOCIATION JOURNAL asking 
munications on the subject 

Chairman Morris then moved the 
the following resolutions: That the committee 
continued and directed to act under the 
previously given by the Associatior 
That the committee be directed to sul 
gestions regarding proposed legislative changes 
the Annual Meeting of the Association it 
earlier, if need be, to the Executive 
Passed. That the Committee be direct 
tinue presenting to the officials of th 
Department, the Bureau of Internal Revenue 
the Board of Tax Appeals, suggestions t 
improvements in tax administration and 
Passed. 


on a suggestion been made 


adoption 


mand 
Pas 


ymiit 


proce 


Bankruptcy and the Country’s Debt Problem 


Mr. Jacob M. Lashly, of 

of the Committee on Commercial Lay 
ruptcy, presented its report. He could 
ter, in presenting an abbreviation of 
which had already been printed in the Advance P1 
gram, than to state the national problem in the 

lution of which bankruptcy has a distinct part 
play. The situation is that the country’s wealt 
debt ratio is out of balance. Those w 
cumulated the available data estimate that the 4 
le of the country owe each other the stupend 
iggregate of 180 billion dollars. On the 


not do 


ho have 


been estimated at 250 billions 
vealth of the country is only 1.4 times the 
gate of the debts, as against a ratic 
prosperous times. 

Obviously, Chairman 
order to free the constricted 
and thus promote a return to normal 
the debts have to be reduced or the value of 
assets increased. It is obvious to all that the cou 
try cannot be operated on wealth and debt rat 
which would not sustain the operation of privat 
business. Unfortunately, assuming the debt tota 
remain at the present figures, the wealth of tl 
country would have to be raised from 250 to 45 
billions of dollars—more than the total in our grea 
est period of prosperity—to restore the norn 
wealth-debt ratio. 


Lashly cont 
the 
conditions 
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The Government Program and Its Results 


The government had adopted a | 
tack this situation on several fronts n 
mittee had naturally centered its interest on th 
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The Government's 


iis special field had been 


mmi ttee a year ago. The first 
called the individual debtor’s 
Se 74). That section has not 
nsiderable extent in the more 
approval, and the Home Own- 
luring the first session of the 
( lly superseded the uses and 
rium lay But in the proc 
é cts no debt reductions re 
n the rogram—known as 
ons and extensions—has not 
farmers. In fact, it was a 
psy chology of farmers to sup 
to go into bankruptcy courts 
their debts. Direct methods, 
e market for farm products, 
il But on the last day of 
Congress the Frazier-Lemke 
ded to that Act under which 
ilmost seduced, to come into 
their natural indisposition 
point—the reorganization of 
n interstate commerce, has 
ypular with the class it affects 
eding “points” in the program, 
Railroad Reorganization Act nor 
mpositions and Extensions Act 
produce significant results in the 
iction 


Municipal Bankruptcy Act, of 
yet availed itself in the effort to 


its debts and which will hardly 


in that direction during its life, 


two years. 


Then there is the 


orporate Reorganization Law— 
might result in measurable 
venty-two billions of corporate 
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posed to work on. However, 


ppear that any very great debt 
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out of that either. 


concluded, Chairman 


however beneficial these 


iny respects they met an emerg- 
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vere helpful in other ways— 
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of the basic problem of debt 
wre than likely that these Acts 
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an, Mr. Lawrence 


Essery, of Michigan, 
rt of the Committee 
aw. The first thing 
to review the work of 

vith reference to 
urging Congressional 
had been a lack of 
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1atters had not been 
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cases where they 








had been presented, no action had been taken to 
push the passage of bills. The committee had given 
its principal attention during the past year to en- 
deavors to accomplish something in this respect, 
but in view of the emergency, most of the bills 
were given scant consideration by the Congres 
sional committees. 

The committee had not pushed the bill recom- 
mended by the committee in 1931 to remedy the 
situation created by the decision of the United 
States Supreme Court in The Plymouth. Under 
that case, if a vessel does damage to shore property, 
the vessel owner may go into a court of admiralty 
but the court does not have jurisdiction over the 
claim of the owner of the shore property, which is 
obviously a bad situation. To take care of this the 
former committee had recommended the passage 
of an act vesting jurisdiction in the common law 
side of the Federal Court, with the direction that 
the vessel might be attached and that the admir 
alty procedure and practice and also the admir 
alty rule of damages should control the trial of 
the case. 

Since that time, however, as a result of ex 
pressions of opinion by various members of the 
\dmiralty Bar, following an article written for the 
Yale Law Journal by Mr. Farnum of*the commit- 
tee, a decided sentiment had arisen in favor of the 
introduction of a bill giving admiralty jurisdiction 
over this class of cases. “We admit,” he continued, 
“that there are grave doubts of the constitutionality 
of such a bill, but, on the other hand, there is so 
much feeling in the Admiralty Bar that recent de- 
cisions of the Supreme Court indicate that it might 
sustain this type of bill, that the committee feels 
the subject should be given new consideration.” It 
had therefore requested the incoming committee 
to study the subject and express its opinion as to 
the advisability of pressing the proposed measure 
approved by the Association in 1931 or of attempt- 
ing to obtain the passage of an Act giving Admir- 
alty direct jurisdiction over this class of cases. 

The committee last year had recommended that 
the committee this year be asked to consider 
whether the rules known as the Great Lakes Rules 
and the Inland Rules and the River Rules should 
not be amended to bring them into conformity with 
the new International Rules. After study and con- 
sideration the committee was of the opinion that 
the Great Lakes Rules and the River Rules should 
not be so amended. The committee of the Mari- 
time Association is still at work on the Inland 
Rules and it is the committee’s opinion that it 
should work in conjunction with that committee 
next year with the purpose of arriving at a common 
viewpoint. 

“The International Convention for Safety of 
Life at Sea,” he continued, “which contains the new 
International Rules, was written at London in 1929 
by members representing eighteen maritime nations. 
The provision of the convention is that when five 
signatory rations have ratified it, it goes into effect. 
Substantially every maritime nation, but this coun- 
try, has ratified this convention. It went into ef- 
fect on January 1, I think it was, 1933. 

“This raises, obviously, a very unsatisfactory 
situation for American shipping. The American 
Steamship Owners Association and the United 

(Continued on page 647) 








OUR NEW PRESIDENT: SCOTT M. LOFTIN 





N choosing Scott M. Loftin, of Jacksonville, 
| Fla., as its leader for the coming year, the Amer- 

ican Bar Association not only paid tribute to his 
outstanding position as a member of the Bar but 
also recognized the substantial services which he 
has rendered the organization during his many 
years of membership. He has served on the Gen- 
eral Council, on the Executive Committee, and on 
various important committees. He has also been 
a Vice-President. He has thus acquired an inti- 
mate knowledge of the workings of the Association 
which will stand him in good stead during his 
term of office. 
man of wide interests, 
both civic and professional. His activity in the 
American Bar Association, and as a member of the 
National Conference of Commissioners on Uniform 
State Laws, as well as of other legal organizations, 
shows that he fully realizes that professional re- 
sponsibility is not fully discharged by the success- 
ful conduct of a large law practice. He is thus 
peculiarly fitted to guide the Association at a time 
when other parts of the lawyer’s responsibility are 
receiving increasing emphasis. His civic interests 
are illustrated by his Presidency of the University 
of Florida Endowment Corporation and his activi- 
ties in many other fields. The more concrete de- 
tails of the life and successful career of our new 
President are given in the following sketch: 

Scott Marion Loftin, of Jacksonville, Florida, 
58th President of the American Bar Association, 
was born in Montgomery, Alabama, on September 
14, 1878. When he was nine years old his family 
moved to Pensacola, Florida. His father founded 
the Pensacola Journal in 1887 and continued as its 
editor and publisher until his death in 1899. Mr. 
Loftin was educated in the public schools of Pensa- 
cola and received his legal training at Washington 
and Lee University. Washington and Lee this 
year called Mr. Loftin back to Lexington to award 
him the honorary degree of Doctor of Laws. 

He had his legal disabilities of nonage re- 
moved and was admitted to the bar at the age of 
20, following which he engaged successfully in the 
practice of the law at Pensacola. In 1902 he was 
elected to the Florida House of Representatives 
and was the youngest member of that body in the 
1903 session. He was appointed by the Governor, 
in 1904, as county prosecuting attorney, which of- 
fice, by successive re-election, he filled for 13 years. 

In 1917 Mr. Loftin formed a connection with 
the interests of the late Henry M. Flagler, which 
brought about his change of residence to Jackson- 
ville. On the death of William A. Blount (at that 
time President of the American Bar Association 
and the only other Floridian to hold that high of- 
fice) he succeeded him as general counsel for the 
Flagler Interests, the largest combination of inter- 
ests under a single head in Florida. These interests 
include: Florida East Coast Railway, Florida East 
Coast Hotel Company, Model Land Company and 
associated land companies, Florida East Coast Car 
Ferry Company, West Palm Beach Water Com- 


President Loftin is a 
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pany, The Record Company, the Flagler Trust, 
He is also general counsel for the Peninsular 
Occidental Steamship Company and the Gulf 
Insurance Company. 

He is the senior member of Loftin, Stokes 
Calkins, one of the leading law firms of the South, 
with offices in Jacksonville and Miami, Flor 
which firm represents a large clientele of dive: 
fied interests. 

Mr. Loftin is President of the St. Augusti 
Record, a director of the Florida Times Union, \ 
president of the Jacksonville Terminal Company 
director of the Railway Express Agency, Incory 
ated, and a director of the Atlantic National Bank 
of Jacksonville. On August 31, 1931, he was ap- 
pointed Receiver of the Florida East Coast Rail 
He is one of the five members of the South- 
ern Railroad Coordinating Committee and repre 
sents the South on the Committee on Railroads of 
the Science Advisory Board appointed by the Presi 
dent. 

Despite his busy life, Mr. Loftin has found time 
to take an active part in civic affairs. He is a 
rector of the Florida State Chamber of Commerce, 
past Governor of the Florida District, Kiwanis In- 
ternational, and a member of numerous fraternal 
and civic organizations, including the Masonic 
orders and the college fraternities Alpha Tau 
Omega and Omicron Delta Kappa. He is the 
President of the University of Florida Endowment 
Corporation. 


way. 


Mr. Loftin is a former President of the Jackson- 
ville Bar Association, a member of the American 
Law Institute, the American Judicature Society, the 
American Society of International Law, is on the 
Advisory Board of the United States Law Review, 
and is Florida Chairman of the American Counsel 
Association. 

For many years, Mr. Loftin has taken an active 
part in the work of the American Bar Association 
Prior to his election as President, he had served a 
three-year term on the Executive Committee and 
had for many years represented Florida on the 
General Council of the Association. He is a past 
vice-president of the Association and has served o1 
numerous important committees. 

He is one of the Florida delegates to the Na 
tional Conference of Commissioners on Unifor 
State Laws. 

In acknowledging the honor which had be: 
conferred on him at Milwaukee President Loft 
declared that he would do all in his power to wy 
hold and advance the ideals and purposes of thé 
American Bar Association, to the end that it mig 
continue to be a real constructive force in o 
American life. He specifically declared his pu 
promote and carry on the National B: 
Program during his administration. Those wl 
have been long associated with him have no doul 
that these pledges will be fully carried out and th 
the Association is entering on another year to | 
marked by notable service to the public and tl 
profession. 


pose to 











SCOTT M. LOFTIN 
President, American Bar Ass« ciation 
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AND THE EFFECT THEREON OF CONSTI- 
TUTIONAL LIMITATIONS 


Discussion Which Received the Award in the Contest Conducted by the American Bar As 
ciation under the Terms of the Ross Bequest 
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HE last half century has see 
relentless, increase in public service 
functions.' As the field of govern 

panded, because of new conditions and 1 

from new conceptions, 

the personnel. and de- 

partments of state have 

multiplied, Whether this 

be regarded as a danger- 

ous growth bureau 

cratic character* or 

belated recognition 

the true functions 

government is not 

subject of this discus 

sion. It is also unneces 

sary to recount the wear 

isome details of the num- 

bers, forms, and func 

tions of the administra 

tive units in the systems 

of the several states and 

the federal government. 
Furthermore, the 

problem here is the prob 

lem of administrative 

law, not the problem of 

public administration. 

The vast governmental 

personnel in large 

part, engaged in clerical 

and purely executive 

function. In that field, 

certain forms of regi- 

mentation and standard- 

ization are evils. To at 

tempt to bring them 

under a regime of “law” 

would be undesirable 
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utit That “the constitution 
udqes in the words oft 


‘is of the very essence of judi- 
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In addition to the popular demand for a right of 
appeal, there is the more highly developed policy em- 


7715 66 


bodied in the doctrine of “the rule of law, suprem- 
acy of law,”?® or “justice according to law’’*—that 
judicially administered justice is superior to administra- 
tive justice and that therefore “no man can lawfully 
be made to suffer in body or goods except for a distinct 
breach of law established in the ordinary courts of the 
land.’** This is what the Supreme Court of the United 
States recognizes as “the difference in security of judi- 
cial over administrative process.’** Thedemand for judi- 
cial process, however, has not prevented the establish- 
ment of administrative tribunals. Administrative jus- 
tice has been fitted into the governmental system of the 
United States, but it is without that independence or 
finality which characterizes the traditional arms of state 
The “rule of law” has been restated to permit adminis- 
trative justice with judicial control: “. . . Every citi- 
zen is entitled . . . to call into question in . . . a court 
the legality of any act done by an administrative off- 
cial.”"*° On the other hand, law and administration are 
to some extent antagonistic institutions of government. 
The one is interested in regularity and the protection of 
private rights, the other in getting something done.” 
The judges are trained in the tradition of the common 
law, while administrators deal in highly technical mat- 
ters of comparatively recent origin.** As a result of 
these conflicting elements, there seem to be two theories 
of the relations of courts to administrative agencies in 
Anglo-American law—the “one treats the justice dis- 
pensed by courts and the social control exercised by 
administrative tribunals as parts of a single system of 
law in which the courts wield ultimate authority” while 
“the other recognizes a dual system of public adminis- 
tration of justice and seeks a division of function be- 
tween courts and administrative agencies so that some 
administrative determinations are final.’”** Thus, at 
the outset, we are met with differences of temperament, 
nature and function which—where any form of judicial 
review exists—result in some friction and predicate far- 
reaching effects upon both administrative agencies and 
the courts.** Nevertheless, judicial participation in ad- 
ministration exists both by statute and under the con 
stitutions. 


IT. 


The popular desire for a right of appeal of some 
kind and the professional demand for a judicial super- 
vision of administrative determinations involving 
powers over persons and property, together with the 
ready availability of the courts as appellate tribunals, 
have ordinarily resulted in specific statutory provisions 
abolished at the close of the year 1913 (38 Stat. 208). See: Sharfman, 
‘The Interstate Commerce Commission, 1931, I, 60-70; Peeentuster and 





Landis, “The Business of the Supreme Court, 1927, 153 

A measure “to establish a United States Court of Administrative 
Justice and to expedite the hearing and determination of controversies 
with the United States” was introduced in the Senate, May 29, 1933 
S. 1835, 73d Cong., 1 Sess 

15 Dicey, “Law of the Constitution” (8 ed., 1927), xxxvii-xlviii, 
179-409. But see Dicey, “Development of Administrative Law in Eng 
land,” 31 Law Q. Rev. 148 (1915); Hewart, “The New Despotism,” 
1929, 23-36 

16 Dickinson, “Administrative Justice and the Supremacy of Law,’ 
1927, particularly Ch 


“Justice According to Law,” 18 Col. L. Rev. 696 
| 103 (1914). 

18 Dicey, “Law of the Constitution” (8 ed. 1927), 183-184 

19 Chief Justice Hughes in Crowell vs. Benson, 52 S. Ct. 285, 296 





Dickinson, “Administrative Justice and the Supremacy of Law,’ 

21 See below, n. 65 

22 This idea is fully developed in: Robson, “Administrative Jus 
tice.” 1928 

23. McFarland, “Judicial Control of the Federal Trade Commis 
sion and the Interstate Commerce Commission,” 1983, 3 

24 Compare Stephens (Assistant Attorney General of t! United 

{ m ’ 
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for the review of administrative orders. Thus, by the 
Federal Trade Commission Act®® the federal courts are 
given “jurisdiction of the proceeding and the question 
determined therein’ with authority “to make and enter 
upon the pleadings, testimony, an¢ 
decree affirming, modifying, or setting aside the order 
of the wap ome l but “the findings of the commission 


proceeding S . a 


as to the facts, if supported by testimony,” are “conclu- 
sive,”’?6 Seatetues rules of review such as these** and 
judicial interpretations, however, are not statements of 
constitutional limitations but are, in part at least, state 
ments of jurisdiction vested in the courts by statute. 
A detailed consideration of decisions in cases under 
such statutes would involve a classification as varied as 
the statutes themselves. Such detailed analysis, fur 
thermore, would not disclose the nature of constitu 
tional limitations because the statutes, in addition to the 
constitutions, confer powers upon the courts—and it 
asure of judicial control 


seems that there is a larger m« 
where statutes specifically provide for court review.*® 
Finally, in these cases it is generally impossible to dis 


tinguish whether the courts are exercising statutory or 
constitutional powers 

Sut, aside from the popular demand for check and 
balance and the traditional desire for a judicially con 
trolled administration which have resulted in statutes 
vesting the courts with jurisdiction over administration, 
the constitutions as well place courts in a commanding 
position in certain phases of administrative law. For- 
tunately for the purposes of this discussion, one of the 
more important and carefully considered fields of judi 
cial-administrative relations involves no statutory juris 
diction or rule of review. When the Interstate Com 
merce Commission was first established, the statute 
made the courts the appellate tribunals in which the 
orders of the commission were to be only “prima facie 





25 38 Stat. 717, Se 
26. Jd., Sec. 5 
27. For examples of ott 


ptember 26, 1914 

er statutory rules of review in federal 
administration, see: (Internal Re t. 110. c. 27, Sec. 1003, 
Tit, 26 U. S. C. Ch. 22, Sec. 1226; horemen’s and Harbor Work 
ers’ Compensation Act) 44 Stat. 1486, c. 509, Sec. 21, Tit. 33 U. S. ¢ 





Sec. 921 (see: Crowell s. Benson, 285 | . 2 Federal Rad 

Commission) 46 Stat. 844 8S t. 4 S. ¢ Se 6 (‘review 

the court shall be limited t juestions of law and findi ngs of fact 
1 arial - } 


by the commission, if supp< ye conclu 
sive unless it shall clearly find ommission are 
arbitrary or capricious’; see also Radio Commission vs. Nelson Bros 








Co., 289 U. S. 266, 275, 276, 2 1933 Intoxicating liquors) 41 
Stat. 309, Sec. 5, Tit. 27 U.S Se 14 t may affirm. modify 
or reverse the finding of the commiss 1 facts and law of the 
case may warrant”); (Tariff Comn ) t 4 Se 6, Tit. 19 
U. & Sec. 176 (“an appeal may be taker upon a question 
aie of law’; sec Wait M ’ 4¢ S. 606, 608, 609, 610 
1918). 

For examples of statutory r s of review in state administration 
see: (Public Utilities) California General Laws, v. 2, Tit. 464 Sec. 67; 
(Public Utilities) Ohio Gen. e, Tit. Ill ys ! 
(“a final order made by t mission s ! 
modified by the supreme court n petit 1 
of the record such court is of t ypini t 
and unreasonable’) Railr Com, Texas Sta 


} < ‘ 
Ch. 11, Art. 6453; (Public Utilities) Revised St 
Ch. lla, Par. 87 (‘‘the nd 








questions of fact shall be h prime fa et 
commission."’) 
28. Statutes providing for judicial review 
the courts and make the rts a 
Such statutes are not merely i : 
affirmative commands to the ju ary 


ticular rule specified, the w 











Federal Trade Comm n A 

the present Interstate Commer Act does ( 

the Supreme Court has said that the language 

act “is broad and confers wer of review 

Commerce Act.”’ Curtis P shing ( vs. I 

260 U. S. 568, 580 (1928 Under the « Act t 

a rule for judicial review was } } th 

state Commerce Commission were * e t prima 

of the matters therein stated” (24 Svat », Fe § 

this statute the courts were empower to ret matter 

the Interstate Commerce Commission. S ( vs 

land Ry. Co. 168 U. S. 144 74, 17¢ 8 R ad n of 
Wisconsin ws. Chicago etc. R. Co., 257 U. S. & 82 (1922); and the 
Annual Reports of the Interstate Commerce Cor ssion 1891 pp. 20-2 


1897 pp. 27-87, 51 

29. See: Dickinson, ‘ nistrative Justice and the Supremacy of 
Law,” 1927, 174, 190. Furtl re, “courts are apt to ignore 
refinements of drafting whi appear to stand in the way of their power.” 
Freund, “Historical Survey in Growth of American Administrative 
Law,” 1923, 35. 











evidence of the matters therein stated Inder 
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1dministrative-judicial system, on appeal 
tried the matters already passed upon by 
Commerce Commission But when the statutory 
for the regulation of carriers was reconstit 

Hepburn Act in 1906,** no general statutory 1 
Che. courts, there re 


review was provided 
forced to state a rule of review solely upon th« 
diction under the Constitution. In this situation, | 
Justice White in 1910 announced for the Su 
Court that, in determining whether an ordet 
suspended or set aside, the courts must ¢ 


(a) all relevant questions of constitutior 








al { 

(b) All pertinent questions as to whether the 
order is within the scope of the delegated authority under 
it purports to have been made; and, 

(c) whether even although the order be ir Ww 
delegated power, nevertheless it must be treated as not e1 
therein, because the exertion of authority wl que 
has been manifested in such manner as to caus« 
to be within the elementary rule that the substances, a 
the shadow, determines the validity of the « r 
power 

To this statement, in 1912 the f wins 


added : 


doe orders of the commission are final 
upon a mistake of law. But questions of fact ma 
the detetiaieation of questions of. law, so that 
on its face, may be set aside if it appears 
and in violation of the constitutional prohibit igainst 
property without due process of law; or if the 
so arbitrarily and unjustly as to fix rates 
or without I e to support it, or if t uut ty t 
} 


involved has been exercised in such an unrea 





as to amount to an excess of authority 
formulated has served as the model f 

orders of the Interstate Commerce Cor 

other federal administrative agencies*’ as wi 
the review of the action of state aut! ties | 
federal** and state courts 
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30 24 Stat 7 
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(1923); Standard 





>» Commis r Nels Bros. C 
gg eather & Mo rehea United 
(1930) (involving the Packers ar Stoc 








: Secretary of Agriculture); Silberscheis 
ta ¢ 1, 225 (1924 Ve Affairs 
wegian Nitrogen Co ited States, 288 [| S. 294 8 
Tariff Commi 
$8. F New York & Queens Gas s. McCall 
U. S. 345 7); Louis. & Nash. R. R. ( 2 U. S. 6 
(1915); Ne Pac. vs. Dept. Pub. Works, 268 | S. 3 45 
Chicago etc * Ry vs. Pub. Util. Com., 274 U. S 44 1927) 
39. See: Muskogee Gas 2 Electric Co. vs. State, 81 Ok 17 
(1920); Western Union Tel. Co. vs. Burlington Trac 90 Vt 
519 (1916); Sayers vs. Mc odie & Wells River R. (¢ Vt. 201 
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statement or the approach. To 

n administrative agencies, (a) 
ver or right,” (b) the “scope of 
ie reasonableness and 
e which the courts demand of 
ils must be examined as fully as 





relevant questions of constitutional 


ice the whole body of the rules 
ican constitutional law and their 
not the space, nor would it be 
nfinitum the peculiar provisions 
tutions—such as the 

federal constitution or the pub- 
state constitutions—which operate 


tations upon administrative action. 


the effect of constitutional limi- 
rative agencies, a brief survey of 
1 rules and doctrines to which 
have been per rend in the 
constitutional restrictions within 
perations are ct nfined. 
vers, the time-honored division of 
ie first doctrine in the 


ment of American administrative 


ve never attempted to apply this 


it were a technical, legal rule.*° 


has been raised, the Supreme 
States has rejected abstract appli- 
is been rendered upon considera- 


s of the case.’ \dministrative 
uy and often lo exercise all of 

powers,’’*? and more than half 

eme Court stated that “it is not 


h matters under the judicial power, 


exercise of judgment upon law 


in “administrative” category of 
‘* and the doctrine of separation 


1 ' 


as a description rather than 


& N.R 40 ( 817, 8 1933); Chi 

Con 68 Ill. 49, 57 (1915): ‘Penna R. Co 
; State er rel. R. Comm. ws. So. Tel 

State s. I & N. R. ete. Co., 68 Fla 

Us Kilian 130 Minn 474, 480 (1915); 

rk ’ 1912); Gas Co. ws 

< 1915); Pacif Telep! one etc Co. ws 
1913 State er rel. R. R. Com. vos. F. E 

Chicago et Ry. Co. vs. Utilities Com., 

re et al vs. Rutland R. R. Co., 86 Vt. 847, 
on Olin ete ( 260 Pa. 289, 297 (1918); 
S. ( ssh. 646, 648 (1921); Manu- 





a. 36 74 (1920); Denver Co. ws 
261 1918); Modeste ws. P % Go 
Atlanta ws. Atlanta Gas-Light Co, 149 





es Com. ws. Springfield Gas Co., 291 Ill. 209, 
s. Chi ‘o., 287 Ill. 412, 417 
( a 287 Ill. 820, 329, 333, 
tt R Mich. 895, 415, 417, 
N her Minn. 19, 22 (1916); 
( ( t. 2 921 People ex rel 
McCall, 219 N. Y. 84 (1916); Railroad 
Va. 457, 467 917 
i Landis \ Study in Separation of 
1924 I have been surprised to see 
maration of powers rigid and per- 
reters ture the creator—is able 
t the bar.” Cardozo, “The Growth of the 
192 | S. 47 496 (1904) 
¢f Amer n Administrative Law,” 1917 
For ex ple, the Interstate Commerce Com 
trihunal oversteps at almost every 
f government powers. While apparently, 
P iss but executing the Con- 
etermination of ntroversies it is exercis 
n its prescription of future adjustments it 
S fmar ‘The Interstate 
r 88. For an early study, see: Bondy, 
ental Powers,’ 189¢ Columbia University 
etc. ( 18 How. 272 (1856) 
ral Trade Commission exercises admin 
Chamber f mmerce of Minneapolis 
280 Fed. 4 48 (1922) “The commis- 
ises administrative, not judicial power.” East- 
1 Trade Commission, 7 F. ($4) 994, 996 
mal doctrines such as the separation of 


he outwords of an elaborate structure devised 








The doctrine of non-delegability of powers, corol- 
lary to the doctrine of separation of powers, has re- 
mained a more tangible limitation upon legislation creat- 
ing administrative systems.** But here again the courts 
are governed by the necessities*’—in the words of Chief 
Justice Taft, “the inevitable progress and exigencies of 
government and utter inability [of the legislative 
branch] to give time and attention indispensable to the 
exercise of these powers in detail forced the modifica- 
tion of the rule.’** So far as the doctrine prevails in 
decisions involving administrative orders, legislative 
power is restricted only by the requirement that author- 
ity be delegated “under the limitation of a prescribed 
standard.””*® 

Administration under legislative “standards” in- 
volves broad discretion. The present form of delegated 
power in the United States has been described as, “if 
not a grant of law-making power, at least a power of 
filling in details, a power of making rules, a power of 
giving definite content.to legal standards. ... . [ee 
development has gone far toward confirming broad 
powers in administrative agencies. The limits of such 
standards as “unreasonable rates,” “unjust discrimina- 
tion,” or “unfair methods of competition” are difficult 
to prescribe.** Were it not for other limitations, admin- 
istration would be uncontrolled in a practical sense, ex- 
cept for legislative and executive supervision. 

The protection of private rights, as expressed in 
more tangible rules than the doctrines of separation and 
non-delegability of powers; is the traditional function 
of the courts standing between the people and the 
administrative and executive officials of their govern- 
ment.®°? Authority over private rights is the tender spot 
in administrative law.** The procedural requisites of 
due process of law—notice and hearing including fair 


to buttre ss fr m different sides the central doctrine of the supremacy of 
law Dickinson, “Administrative Justice and the Supremacy of 
Law,” 1927, 75 

46 There is a considerable literature on the “decadence” of the 
doctrine. See: Duff and Whiteside, “Delegata Potestas Non Potest Dele 
gari: A Maxim of American Constitutional Law,” 14 Cornell L. Q. 168 
(1929) 

47 ‘The sound construction of the Constitution must allow to the 
national a. 4... that discretion, with respect to the means by which 
the powers it confers are to be carried into execution, which will enable 
that body to perform the high duties assigned to it Chief Jus- 
tice Marshall in McCulloch vs. Maryland, 4 Wheat 816, 421 (1819) 

48 Proceedings on the Death of Chief Justice White, 257 U. S. v 
xxv-xxvi (1922) 

49. United States ws. Chicago etc. R. Co., 282 U. S. 311, 324 
(1931) Although the doctrines of separation and non-delegability of 
powers have not prevented the existence of administrative tribunals, a 
superficial use of the words appears in_customary expressions such as 
“quasi-judicial” or “quasi-legislative.” However, it has been said that 
“the cataloging of the duties of an independent commission by tags rep 
resenting the three traditional subdivisions of the government is little 
more than an interesting mental exercise.” Eastman, “The Place of the 
Independent Commission,” 1928, 12 Const. Rev. 95, 97. “It is said that 


the powers of Congress cannot be delecated. vet Congress has estab 
lished the Interstate Commerce Commission, which does tagietasive, ju- 
dicial and executive acts, only softened by a qwesi. Jus 


tice Holmes, dissenting, in Springer vs Government of the Philippine 
Islands, 277 U. S. 189, 210-211 (1928) 

50. Pound, “Administrative Aprtication of Legal Standards,” 44 
A. B. A. Rep. 445, 446 (1919) . Congress declares the public 
policy, fixes the general principles that are to control, and charges an 
administrative body with the duty of ascertaining within particular fields 
from time to time the facts which bring into play the principles estab- 
lished by Congress.” Sears, Roebuck & Co. vs Federal Trade Commis 
sion, 258 Fed. 307, 311 (1919) 

51. Compare: “The tanguage of the [Interstate Commerce Act] 
fairly teems with expressions which explicitly evince the intent of Con 
gress that the commission should be guided by its own informed judg 
ment in the exercise of the authority conferred upon it Sharfman, 
“The Interstate Commerce Commission,” 1931, IT, 357-358. 

52. In the forum of the courts, it has been said, “the individual 
may assert his rights; there the government must accept definition of its 
authority There the individual may challenge the legality of govern- 
mental action and have it adjudged by the test of fundamental princi 


ples, and that test the government must abide. . . Woodrow Wil 
son, “Constitutional Government in the United States,” * 1911, 142 
58. “What we cannot say of administrative power in general [that 


it is permissible with proper personnel] we can say of discretionary ad- 
ministrative power over individual rights, namely that it is undesirable 
per se and shduld be avoided so far as may be, for discretion is unstand 


ardized power and to lodge in an official such power over person or 


property is hardly conformable to the ‘Rule of Law.’” Freund, “His 
torical Survey of Administrative Law in Growth of American Admin- 
istrative Law,” 1928, 22-23. In the land where the “rights of English 


men” were put forward by the courts against the royal power, it is now 
urged that this function is no less important as a protection against the 
popular executive. Hewart, “The New Despotism,” 1929, Ch. VII 
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action. Less and | 
solely with reference to the ge 





Courts are constantly call 
“liberty” or “property” i e light 
ditions “Due proce ‘ 
rights” are somewhat relative 
cise and lasting definition l 
thority] is free from “con 
and activities of its ministerial ager 
scribed,” the query arises, to what 
confined? We are still dealing with 
and make no progress 
Rather than judicial considera 
doctrine or broad rule,°* adminis 
narily subjected to a rigid scru 
of administrative authority, and, 
dence upon which administrativ: 
the exercise of their powers 

(b) Scope of Adm 


the constitutional system, powers 


administrative agencies only “w! 
delegated authority” under whi 
exercised. Although some int 
necessarily included in adminis 
minations of the limits of auth 
tive agency “of course cannot be 
determine for itself.”°® Atten 
judicial interpretation of the stat 


ministrative agencies have cause 


England recently, and have beet 
tion in the United States.“ So f 
administrative authority in the 

cerned, however, “tl 


le custom ¢ 


lodged it in the judges.” Decis 


statutory scope of admunistt 
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262 (1932) 
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Supp. 1005 (1933), now in the Su 
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56. For example Louisiar I 4 
257 U. S. 114, 116-117 (192 United § 
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Company vs. Blair, 271 | 


Orders must be supports 


Manufacturers Railway 
(1918); I. C. C. ws yu 
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(1926); Chicago etc. ( ¢ Unit States 
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(1925), on appeal 272 [ S ‘ 
58 Compare “A hear 
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ver purely administrative func- 
owe! t stat n the rule of 
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support what- 
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nctions by set 
er I Ir conception as 
ve een wisely exercised 
t expediency or wis 
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government must lead to fric 
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branches The conclusions to 
rd of the evidence upon which 
re based mark the crucial point 
stitutional mitations Che 
ter of administrative findings 
es not turn upon the truth or 


but upon the 


ed by NH mmission 


either the completeness of 

f judgment, or their interpretation 
ns must in the nature of things be 
and the difference between law and 


for the practical application of 
courts, if constitutional limita 
\ finding without evidence 

less” and any other construction 
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we have spoken only inferentially 





effects of constitutional limitations 
review under the American consti 
istrative agencies to matters 
wer or right, within the 
tv, and reas ibly supported by 
ment of the great precepts of 
moulded administrative process 
tice, hearing, and the presenta 
nd persuasive evidence. Indeed 
es sometimes go bevond the con- 
1 develop procedures which are 
\¢ 

Cent. R. ( S. 452, 470 (1910) 
strative tr h unals see 
Rule Evidence,” 1938; 

} 7 Ill. L. Rev. 268 (1922) 
} | r g ef Work 
H I R 2¢ l Wig 
wmaking and so 
the gis o tion. on the other side 
S t udicial function runs 
executive.” I ! Introduction to the 
—— oa Cnet f American Adminis 
ere we t t t se in the develop- 
Law and the Constitution,” 23 Am. Pol. 


( 1 S. 88, 91. 98 (191%) 
ttention of the Federal Trade 

nvestigation to deter 
an investigation into 
n ner who makes 





’ mission, the issuance of a complaint, 
taking of test ny or stipulation of facts, 
n hefore the mmission, ane Gnalty 
s added a preliminar 
g ot tive Sonmaie 
iding ' earing of the parties 
the Federal rade Commission, 1925 pp. 65, 
tters were brought before the full commission. 


Che restriction of administration to the limits of 
the authority delegated has, beyond question, made 
administrators more keenly alive to the underlying pur 
poses and policies of legislation. As their powers are 
found to be deficient in given particulars, they must 
present clear and convincing reasons to state and na 
tional legislatures for the extension or amplification of 
their authority. The result has been, where justified, a 
closer cooperation between legislation and administra 
tion 

rhe necessity that administrative orders be based 
upon competent and persuasive evidence has made 
necessary for administrators to fulfill more nearly one 
of the purposes of administrative justice—the informed 
and expert presentation and treatment of complex ques 
tions."* Courts frequently express deference for admin 
istrative judgment, yet when administrative action does 
not attain a measure of understandable reasonableness, 
the judiciary will enforce constitutional limitations 
despite technical rules."* 

Indifferent success in administration—as measured 
in part by judicial decisions through which, more than 
any other medium, the nature of administrative orders 
and activities is given searching consideration and pub- 
lication—has focused attention upon the adequacies of 
administrators.** More complete training, greater ex- 
perience and personal competence have been demanded 

and have come to receive popular appreciation.*® Per- 
sonnel has thus been rescued in considerable measure 
from the spoils system.*' The influence of constitu- 
tional limitations in this respect, however, is indirect— 
the immediate problem is for the legislative and execu- 
tive branches of government. There is much more to 
be done toward bettering administrative personnel than 
has been attempted. 

As the ideal that administrators possess technical 
skill in the fields in which they deal has come nearer 
realization,®? the practitioners in those fields have also 


(Continued on page 623) 


76. This is the conclusion reached in a recent comparison of the 
Federal Tr a‘ de Commission and the Interstate Commerce Commission 
McFarland, “Judicial Control of the Federal Trade Commission and the 


Interstate Commerce Commission,” 1938, 175-185. “Friction is inevi 
table where administration is entrusted to the joint action of judicial 
ind administrative agencies Fffective reculation under such a 


system is secured by the active cooperation of the legislature with the 
administrative arm of government.” Jd., 188. 

77. “Not only is the right of appeal vital to the litigant, but the 
mere existence of it is a powerful stimulus to efficiency and care in the 


tribunal of first instance—a fact which, in mv submission, far outweighs 
the argument that the existence of an appellate court makes the first 
trial a mere formal ee to a fuller hearing.” Allen, “Bureaucracy 
Triumphant,” 1931, 66 .. An unintelligent, improperly equipped 


administrative body, ignorant. of fundamental legal principles may by 
its findings and orders do such great injustice that one who suffers 
therefrom ought, according to the conceptions of justice which obtain 
among Anglo-American peoples, to be entitled to have them reviewed.” 
Rosenberry, “Administrative Law and the Constitution,” 1929, 28 Am 
Pol. Sci. Rev., 32, 

78. The words of Mr. Justice Harlan are classic on this point 
“The courts have rarely, if ever, felt themselves so restrained by tech 
nical rules that they could not find some remedy, consistent with the 
law. for acts, whether done by government or by individual persons, that 


violated . justice or were hostile to the principles devised 
for the protection of the essential rights of property.” Monongahela R 
( s. United States, 216 U. S. 177, 195 (1910) ‘Courts may gener 
ally be relies 1 upon to interpret statutory. provisions in such manner that 

ywwers which they deem essential to private right are not 





Hailed, and they are apt to ignore refinements of drafting 
which appear to stand in the way of their power.” Freund, ‘Historical 
mt | in Growth of American Administrative Law,” 1923, 35. See 
llefson, “Administrative Finality,”” 29 Mich. L. Rev. 839, 839 

840 (1981) 
79. In one way or another the more reasoned discussions of the 
whole problem of administrative justice center in the adequacies of ad 


ministrators as compared with judges. See: Pound, “The Revival of 


Personal G vernr nent.” 4 Pro N. H. Bar Ars’n 18 (1917): Pound, 
“Tustice According to L aw.”’ 18 Col L. Rev. 696 (1913) ; Allen, “Bu 
reaucracy Triumphant, 1931, 67, 104 105 ; Robson, ‘Administrative 






Justice.” 1928. } et seq.; Frankfurter, “The Public and Its Govern 
ment,” 1930, Ch. Yv. 

80. See. for example: “Socrates Among the Railroads,” Fortune 
v, N 2 ». 71 (Feb., 1932); “Interstate Commerce Commission Appoint 
ments,” Railway Age, Ixxxvii, 1427; Commercial and Financial Chron- 
icle, cxxxi, 731 (Aug. 2, 1980) 

$1. Compare: Frankfurter, “The Public and Its Government,” 
30. CI V 

» See: Lowell, “Expert Administrators in Popular Government,” 
7 Ar Pol. Sci. Rev. 45; Hart, “A Government of Men,” 7 Am. Pol 
Sci. Rev. 1; Frankfurter, “The Public and Its Government,” 1980, Ch. 
IV (Expert Administration and Democracy). 
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of the Change Considered—This Is Peculiarly the Time 


By Hon. NATHAN L. MILLER 
Former Governor of the State of New York 


wanted a liberal con 
struction of the federal 
constitution and was lit 
tle concerned about local 
autonomy. Thomas Jef 
ferson wanted a strict 
construction and was 
greatly concerned lest 
the people should be 
come the subjects of cen 
tralized power. 
Jefferson’s fear must 
have seemed very re 
mote one hundred and 
fifty years ago. The peo- 
ple were so jealous of 
their newly found liber- 
ties and of the soy 
ereignty of their local 
governments that Ham- 
ilton’s fear that the cen 
tral government would 
not be strong enough 
/ must have seemed the 
one most likely to be 
realized. But conditions 
: are now reversed and 
. the present doubt is 
. whether local self-goy 
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ernment can survive 


It had its origin no doubt in the doctrine of in peace times to such 


“Address delivered at the Annual Meeting of the American Bar Asso 
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ciation at Milwaukee on Thursday, August out the public scrutiny 
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The Question Whether the People Would Accept the Constitution Hung in the Balan 
from 1787 to 1789, But Today It Is the Question of Whether the Central Government 
Shall Possess Unlimited Power Which Hangs in the Balance — Tendency to Cen 
tralization Has Been So Gradual as to Escape Challenge—Some of the Causes 


to Reexamine 


the Fundamental Principles of Our Scheme of Government and to 
See Whether the Charge That It Is Too Cumbersom 


e and Old 
to Fit Modern Conditions Is Justified, Etc.* 


HE question whether the people would accept powers, for only such powers could be implied 


a constitution which endowed the central gov- were appropriate means of exercising or, in th 

ernment with energy enough to function hung words of the constitution, were “necessary an 
in the balance from 1787 to 1789. The question proper for carrying into execution,” the enumerate: 
whether the central gov powers. The tenden¢ 
ernment shall possess has been to disregard 
unlimited power now that limitation, with th 
hangs in the balance consequent impairme 

Alexander Hamilton of local powers and ind 


vidual rights. 
The principle, essen 
| 


tial to our dual 
that federal power and 


systen 


State power are ince 
pendent each in its own 
sphere was impaired by 
the fourteenth amend 
ment, which subjected 
the great police powers of 
the states to the judicial 
power of the federal goy 
ernment. The exercis« 
of that powel aroused 
resentment, re-opened 
discussion of the ques 
tion whether the courts 
should have the power t 
apply constitutional lim! 
tations, which had been 
set at rest by the un 
answerable logic of 
Chief Justice Marshall in 
Marbury v. Madison, and 
accustomed the people to 
believe in the supremacy 
of federal over State 
power. 

Emergencies present 


the occasion for the exer 


We may be sure that so great a change has not cise of new powers, which are not relinquished 


. occurred suddenly. In truth the tendency to cen- upon the passing of the emergency. A single ex 

tralization has been so gradual as to escape effec- ample will suffice. Proprietary corporations were 

tive challenge. re found to be convenient agencies of the government 
I shall briefly consider some of its causes. in the exercise of war powers. Their use has grown 


an extent that few know 


implied powers, which Chief Justice Marshall put how many such corporations there are ot stop to 
beyond cavil or doubt in McCulloch v. Maryland. inquire what powers under the constitution they 
That made us a nation, but not one of unlimited exercise. They function like private corporations 
Their managers are chosen in like manner with 


involved in the selection 
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‘aturally they do not feel the ac- stroy it by construction, and again academicians 
tability to the public of public officials. Nat are leading the attack. 

they ignore the distinction between public They inform us that there is no support in the 
rivate business. Thus through corporate ac- text of the constitution for views generally ac- 
government is led into fields of local and cepted since its adoption and argue that, since it is 
, hich it would not and could not the nature of sovereignty to be supreme, the gov- 
fficiall But a few years ago the people ernment created by the constitution has unlimited 
ve bi ippalled by the mere proposal to power. That is what Alexander Hamilton wanted 
government power in that way. Now, ap it to have, but the framers of the constitution took 
tly unnoticed, the practice is growing with great pains to impose limitations, and the people 
lities of ise and dangers to our institu- were hesitant about adopting it for fear the limit- 
ch fe m to realize ations imposed were insufficient. The propagan- 
The pract ‘f extending federal aid to locali- dists warn the Supreme Court for its own future 
local purposes, inaugurated soon after the standing not to apply constitutional tests to social 
on of th <teenth amendment, has weak- and economic legislation. Their propaganda, and 
cal pride and self-reliance and promoted in- it is nothing less, is greatly aided by social and 
agance. Wholly apart from economic conditions. The present century has wit- 
ju ver, the only way to assure nessed a tremendous quickening of social con- 
er accountability for the expenditure of the sciousness. We have formed new concepts of social 
mone nd to maintain virility in state and duty and responsibility. Though such concepts 
rovernme! is for each unit to provide its dominate all social, economic and political thought 
revenues for its own purposes. Nothing short and action, some seem to think they can be made 
tastrophe or national emergency will justify a effective only by a central government of supreme 
rent wv and unlimited power, which is state socialism, state 

With the increasing complexity of society and capitalism or state despotism, as you choose. 
expansion of trade and commerce. there was It is not surprising that the tendencies to 
nd to be t extension of federal power and _ which I have referred should culminate in times like 
responding restriction of state power, but the these in measures, which many believe destruc- 
ulting greater importance of maintaining the tive of free institutions and which if indefinitely 
lependence of state and federal power has been continued will most certainly effect a complete 
gotten in the effort to shift the burden even of change in our scheme of government. At a time 
rely local needs. The more the federal govern- of experimentation to relieve economic and social 
nt does, the more the people become accustomed distress and to promote recovery, short-cuts were 
he presence of federal agents in the manage- sure to be taken and measures were sure to be 
ent of their affairs. the more they are inclined to adopted without too close a scrutiny of their con- 
the federal government to do, not realizing that stitutional validity. This is not the subject, nor 
timately they must directly or indirectly foot the is this the time or the occasion, for partisanship. I 
1] am considering tendencies, not specific measures. 
However hilst the virility of the local gov- Both of the major political parties must bear re- 
rnments has been greatly impaired by the influ- sponsibility for those tendencies. Both will share 


ences I have mentioned, we still preserve the form the credit for the preservation of our institutions, 
f dual government established by the constitution if they are preserved. Their preservation must not 
d it is still possible to arouse pride in local self- be allowed to become a political issue. The pa- 
ernment, though it may require a costly experi- triotic and farseeing men and women of both politi- 


nce to learn that bureaucratic government is in- cal parties must prevent that. They must make 
efficient, extravagant and destructive of liberty and common cause in the defense of our cherished in- 
it the effort to shift the burdens of government stitutions, as they most certainly will do if con- 
sults in the imposition of heavier burdens on all. vinced of their danger. I assert, and I believe there 
\nother influence of a different sort needs + are few within the sound of my voice who doubt, 
considered There has been a growing impa- that those institutions are in danger. Extraordi- 
ence with constitutional restraints and a constant mary measures are being adopted and unusual ex- 
ittack upon the constitution since the latter part periments tried to meet an emergency. With 
the last century. It has come from academi- characteristic patience, patriotism and trust in their 
ills. from the ever present demagogues, and fre- chosen leader, the American people have co-oper- 
arious groups whose real objecive has been and ated with little question or cavil. But extraordi- 
till is the overthrow of our free institutions and mary powers once exercised are not easily aban- 
the establishment of a new social order. The attack doned. Their exercise soon becomes a habit and 
upon the constitution was not specific. The claim custom confirms their validity. Their permanence 
vas that we should not have a written constitution is already being considered. 
it all, or at any rate one with any binding force. Wherefore this is peculiarly the time and the 
England had no written constitution. Why should occasion to reexamine the fundamental principles 
we? The English parliament was supreme. Why of our scheme of government and to see whether 
hould not r Coneress be supreme? Although the charge freely made that it is too cumbersome to 
new generations subjected to the influence of such suit our needs, too old to fit modern conditions, 
loose thinkine have arrived at maturity, the atta-’ is justified. The charge of age is plausible. Insti- 
ment of the American people for their constitution tutions geared to the stage coach can hardly be 
survives. Now the attack has shifted. A new and suited to modern needs. Slurring reference to our 
more effective method has been discovered to d- eighteenth century constitution suggests to the un- 


strov the constitution. The present effort is to de- thinking that it is obsolete, just as like reference to 
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the capitalistic system suffices at a time like this to 
arouse the antagonism of many who would not 
willingly surrender the right to possess and enjoy 
the fruits of their own labor, which is all that cap 
talism means. 

The framers of the 
our institutions to the stage coach 
vast changes on this continent. The scheme which 
they devised, the principles which they applied and 


constitution did not gear 
They foresaw 


the safeguards which they provided have become 
increasingly important at each stage of our national 
development and ar indispensable, unless 
we are to substitute the of the state 
for the supremacy of the people, arbitrary power 


today 
supremacy 


for our democratic institutions 

The truth is that there has never been another 
combination of circumstances so favorable to wise 
decisions in the organization of a government, un 
influenced by selfish and partisan considerations, as 
existed on the 25th of May, 1787, when the conven 
tion assemblec. at Philadelphia to frame a constitu 
tion. There has never been and is not likely to be 
gathered again such another 
under such a presiding officer as framed the docu 
ment, which, until it became the vogue to scoff at 
experience, has been regarded in the words of 
Gladstone as “the most wonderful work ever struck 
off at a given time by the brain and purpose of 
man.” The leading men of a period that produced 
statesmen and philosophers assembled at Philadel 
phia. The subject of government had been upper 
most in their minds since Yorktown. They had 
studied the science of government and the history 
deeply than any similar body 
of men that has ever been assembled. They were 
imbued with the august nature of their task. They 
visualized a country stretching across the continent 
and they undertook to frame a constitution which 
should be a charter of liberty for ages to come. It 


assemblage of men 


of government more 


was not a code of laws to fit temporary conditions 
It provided 
fundamental 


such as its critics would frame today 
a scheme of government based on 
principles as unchanging as human nature itself. It 
contained a plain and concise statement of the pow 
attempt to define the 


were thus left 


ers conferred without any 
means of exercising them, which 
entirely to time and circumstance 
Since elementary truths are now denied, I ven 
ture to restate the fundamental principles of our 
scheme of government, though they have become 
trite 
The first is that all 
rived from the people 
the idea of state supremacy which is gaining head 
wav with us and has already been established unde 
various names in other countries in 


power resides in and is de 


Chat 1s directly opposed to 


which the new 
order had less to overcome 

The next is the principle of two sovereignties 
operating directly on the citizen within the same 
territorial jurisdiction That is the one unique 
feature of our constitution. It preserved local au 
tonomy and saved the union from the weaknesses 
which had overthrown every federal system that 
had theretofore been tried. Yet we are now told 


that there is nothing in the text of the constitution 


supporting the theory of our dual system 

I place next the principle that the central gov 
ernment is one of enumerated pov 
to be implied therefrom and that all other powers 


vers and of those 
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are reserved to the states or the peopl I h 
shown how that principle has gradually been we 
ened and is now seriously threatened, but it is 1 
essary to the maintenance of independent local s 
government, which until lately has been consider 
essential to the preservation of free institutions 
country like ours with its wide extent of territ 
and diversity of interests. Some of the critics 
the constitution would destroy the 
the state governments as Alexander Hamilton 
willing to do. Very likely 
could thus be accomplished temporarily at le: 
but only by 
Washington which in the end would be 
of all the American people hold dear 

If in the enumeration of express powers 
[ constitution left out any that 


sovereignty 
some desirable e1 


establishing a huge bureacracy 


destruct 


framers of the 
central government ought to possess in a dual s 
tem in which local governments retain control 


local affairs, its omission has not been discovers 


at least until now. If changed conditions mak« 
desirable now to confer more power upon the fe 
eral government to enable it to deal ith socia 
and economic problems, the orderly and honest wa 
to do it is to amend the constitution 
Next is the distribution of power 
three departments of government, and since that 
challenged, I quote—All legislative powers herei 
granted shall be vested in a Congress of the Unite 
States which shall consist of a Senate and a Hou 
of Representatives,” “The executive power shal 
be vested in a President of the United States 
\merica,” “The judicial power of the United States 
shall be vested in one Supreme Court and in sucl 
inferior Courts as the Congress may from time t 


among t 


time ordain and establish.” 

The union in one authority of the power t 
legislate, to judge, and to execute obviously violate 
that plain language. Its precision, vigor and clat 
ity characterize the entire document. What a con 
trast to any similar document that might be framed 
by a constitutional convention today! God forbid 
that a modern convention shall ever be permitte 
to profane that great charter of liberty! 

Finally there is the representative principle 
his was not to be a pure democracy History had 
taught the weaknesses and excesses of pure demox 
racies even in small states, and the framers of the 
constitution visualized a continent They devise 
a representative system and their wisdom | 
proven by the modern devices to secu 
action of the people which have been tried by many 
of the states and found wanting 

Those are the fundamental principles of the 


scheme of dual government established by the con 


stitution They 


f 


are plainly deducible from its ex 


press terms and are the foundation-stones of the 
structure of government which it set up, and the 


doctrine that the two sovereignties, state and fed 
eral, are independent, each in its own sphere, was 
upon the adoption of the constitution accepted by 
those who took the most extreme federalistic view 
including Alexander Hamilton. 

In deciding in McCulloch v. Maryland that in 
addition to the express powers the federal govern 
ment had the implied power to adopt the means 


appropriate to the exercise of the express powers 
Chief Justice Marshall necessarily assumed and i1 
effect decided that it had no others, ar » read 
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ness and c 


nevitable bur 


but 

Ss neces 

_ongress 
nom i 

ite the 

roposit 


It must seem strange to a 
is day to hear emphasis put 


ioned by those who perceive 


rely across the pathway to the 
1 power, which they want to 
called economic and social 
falls outside of the powers 

l government either expressly 


within those reserved to the 
Good reason can no doubt be 
federal power in that field. 
ncreasing need for uniformity. 
effort to secure uniform action 
tes and the lack of it is often a 
ption of measures thought to 
ndoubtedly, is a weakness of 
we have always managed to 
onstitution ultimately to give 
ill. However, impatience with 
1ediate accomplishment of 
asions and to the exercise of 






ext or y The perma- 
uch abuse of power far out- 
good accomplished. The 

The ultimate harm is not 
thea led hraal d he } sa 
lus ied to break down the bar 


ite desires, unmindful that they 
he preservation of our liberties. 
made for the exercise of more 
leral government, it is for the 
ywer resides to make the grant. 
ints of the people, who exercise 
ers, to change their constitution 


time, but it has proven easy, to 
tion, though it may take too long 
nd emergencies are not favorable 
of the constitutional validity 
ires. But permanent measures 
to long accepted views of con- 
ns invite the fullest discussion 
all times and if their adoption 
in amendment to the constitu- 
i the people on the 


t will obviate the weakness in 
vhich I have referred to central- 
deral government That should 
mn, but only with 
aucracy. Thus the good 

1 must be weighed against the 
our democratic institutions. 
people, not for their servants, to 
It should be made deliberately 
ussion assure by the method 


d prompt acti 


of bure 


, 
I 
| 
u 


ring the constitution. The choice 
utonomy with its resulting weak- 


centralization of power with its 


racy. There is no middle ground. 


y been asserted that no change 


that under the commerce clause 
is the power to enact whatever 
ial legislation it thinks will pro- 


welfare. I venture to refute a 


ontrary to long established doc- 
tional power that I may seem to 


lls lf the power be granted, 
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Congress is of course the sole judge of the occasion 
and the means of its exercise. If the power exists, 
it is a waste of words to talk about dual system 
of government. That system can not survive the 
exercise of such power. Those who assert the exis- 
tence of the power have the burden of establishing 
that our theory of dual government has no support 
in the constitution, or they must apply the doctrine 
of implied powers so as to make the express power 
the means of exercising implied power, an inversion 
of the doctrine, for which they can find no counte- 
nance in anything that Marshall or Hamilton ever 
said. To illustrate, Congress has the implied power 
to choose the means which it thinks appropriate to 
regulate interstate and foreign commerce, but it 
may not use that power as a means to regulate the 
processes of production. It may prohibit commerce 
in things in themselves considered harmful, for 
that is a regulation of commerce, but it may not use 
its limited power to prohibit commerce as a means 
of exercising a power which it does not possess. 
That is a self-evident proposition. But since the 
courts do not inquire into the purposes or the 
indirect effects of the exercise of admitted power, 
the Congress is urged to regulate the production 
of things through the power to prohibit commerce 
in some of them when produced. Those, who coun- 
sel such abuse of power on the ground that there 
is no remedy for it, were wont to argue that the 
decision of judicial causes should be governed bv 
void statutes rather than the organic law. In truth 
they are against all constitutional restraints. They 
would either destroy or evade them. Yet they 
profess, and no doubt delude themselves into think- 
ing, that they have a deep attachment for institu- 
tions which their counsel would subvert. 

However, the power to prohibit involved in 
the power to regulate is not absolute and unlimited. 
The commerce clause says that Congress shall have 
the power to regulate commerce among the states. 
It does not say that it shall have the power to 
prohibit such commerce, nor, to be sure, that it 
shall have the power to prohibit foreign commerce, 
but the right to embargo is inherent in the power to 
regulate the latter. The exclusive power to regu- 
late interstate commerce was conferred to free it 
from state restrictions and to encourage, not to 
prohibit it. The courts determine the validity of 
an act by its direct effects. If the direct effect of 
an act is to regulate production, the Congress 
cannot preclude judicial inquiry into its validity 
by avowing a purpose to regulate commerce. 

But I am considering legislative, not judicial 
power. Those who think that the end justifies the 
means do not appear to have considered the logical 
end of the extension of federal power into fields of 
state power to the ultimate exclusion of the states 
therefrom except as mere departments of the cen- 
tral government, for federal and state power cannot 
operate independently on the same subjects in the 
same jurisdiction. One must yield to the other. 
The exit of state law, for example, the great body 
of factory laws, attends upon the lawful entry of 
federal law into its field. That is inherent in the 
nature of our dual system, since two sovereignties 
can not, any more than two bodies, occupy the 
same space at the same time. The destruction of 
state sovereignty will involve unforeseen changes 
in the structure of government, including the plan 
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of representation and especially the equal repre- 
sentation of the states in the Senate of the United 
States. It will convert a union of states into one 
omnipotent state. Before going too far along that 
road, we should open our eyes to its destination. 

It is also urged that the preamble of the con- 
stitution enlarges the powers specifically enumer 
ated and that Congress has the power to regulate 
commerce for the purpose of promoting the general 
welfare. That is partially true, but not in the sense 
in which it is stated. The purposes stated in the 
preamble were not powers, but were the great 
ends and objects of the adoption of the constitution. 
For those ends and objects certain enumerated pow- 
ers and those to be implied therefrom were granted. 
The framers of the constitution believed, and ex 
perience had proven, that the regulation of inter- 
state commerce by the Congress and the elimina 
tion of state rivalry from that field would promote 
the general welfare, but surely it was never con- 
templated that Congress should have the power 
generally to enact whatever laws it thought would 
promote the general welfare, merely because they 
might affect an article of commerce, for that would 
have been destructive at the very outset of the 
system of government established. If that had 
been the purpose, there would have been no need 
of enumerating specific powers. If that was the 
purpose, the notion that has prevailed for nearly a 
hundred and fifty vears that this was a government 
of limited powers has been erroneous. Yet the 
tenth amendment says “The powers not delegated 
to the United States by the Constitution, nor pro- 
hibited by it to the states, are reserved to the states 
respectively, or to the people,” and that is merely 
declaratory of what was already implicit in the 
constitution. 

The express vesting of the three great powers 
in separate departments of government forbids the 
centralization of arbitrary power in one department 
at which some aim. A way to evade that restraint 
has been found in the delegation of power. The 
Congress has no judicial power to delegate but, no 
doubt, it may delegate legislative power with 
proper standards for its exercise. As a practical 
matter, the public business could not be transacted 
today without some delegation of legislative power 
to administrative officers or bodies. That need not 
destroy the principle of the distribution of powers 
between the three great departments of government 
as expressed in the constitution, nor does it affect 
the proposition that such distribution of powers is 
essential to free institutions, or that the union of 
all power in one authority necessarily creates arbi- 
trary power, which, benevolent or not, is destruc- 
tive of liberty. 

It is said that it is necessary to centralize 
power to secure quick decision and prompt execu- 
tion. That is indeed true, and although quick de- 
cisions are not always right, some decision is 
usually better than none. It may be frankly ad- 
mitted that democratic institutions involve some 
sacrifice of energy and efficiency. That is the price 
that has to be paid for liberty. That price may be 
thought too high in times of stress; and in countries, 
which have not enjoyed the blessings of liberty 
under free institutions as we have done for nearly 
a hundred and fifty years, liberty has been and is 
being sacrificed for arbitrary power. It matters not 
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how, by whom, in what form or for 
benevolent or otherwise, it is exercise: 
of arbitrary power is the sacrifice of liberty 





Benefits to the people have always beer 
signed as the reasons for usurpations of po 
History records many instances of the surré 
of their liberties by a people for some tempo: 
advantage, but none of their recovery with 
struggle. The people of France voted almost 
mously to confer arbitrary powers on Louis 
poleon on his plea that he needed it to pr 


their liberties. But not until a foreign inva 
and the commune did they recover what they 
surrendered. 

License is the abuse of liberty 


I he object 


our free institutions is to preserve liberty wh 
preventing its abuse. The socialistic school 
thought treats liberty and license as synonymo 


It would destroy liberty to protect the weak fr 
the exactions of the strong, and it must be own 
that the predatory acts of those who have abu 
liberty do call for measures to prevent such abuse 
Until human nature changes, new abuses 
doubtless occur requiring new measures for th« 
repression. Very likely the destruction of libert 
and the reduction of all to a common level wou 
obviate that. 

Again it is a question of price. That pric 
appear too great to those of us who think that 
the progress of the world and the greatest hap 
ness of the greatest number are still dependent 
individual effort and initiative stimulated by th 
hope of just reward. 


ec Wl 


Abuses can be prevented without closing t 
door of hope and opportunity. The highest cor 
cepts of social duty and gbligation can be observ: 
without reducing all to a state of dependence. Thx 


thriftless, the indolent and the unfortunate can b« 
provided for without depriving all of the incentive 
to thrift, industry and care. 

All are not endowed with the same t: 
are not disposed to make the best use of the talents 
which they have. Equality under our free institu 
tions means equality of opportunity to each t 
make the best use of what he has. But the equal 
ity to which we are tending is an equality of attain 
ment limited to the lowest standard, since the 
levelling process is necessarily down not up. 

There are some who think that the Supreme 
Court may preserve our institutions But the 
courts have no such power. They possess and exer 
cise only judicial power to decide justiciable con 


f 
> 


troversies presented to them for decision. In the 
exercise of that power, of course, they have to de 
cide what law rules the case before then But the 


exercise of many legislative and executive powers 
gives rise to no justiciable controversies cognizable 
by the courts. True, when the occasion arises in 
the performance of its judicial duty the Supreme 
Court does expound the constitution and its expo 
sitions have had a profound influence in making us 
a nation and in keeping us on the path of ordered 
liberty. But recently a principle was enunciated 
in the Minnesota Mortgage Moratorium Law case, 
which is likely to have as profound an influence in 
limiting unwarranted power as the great doctrine 
of implied powers had in extending needed power 
Chief Justice Hughes said, “Emergency does not 
increase granted powers or remove or diminish the 
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ctions imposed upon power granted or re- 
ig of that principle on the sub- 
er dis« will be appreciated when it is 
that t se involved the exercise of state 
ler our dual system the state 
( le powers 1 vithheld, whilst 

( se that are granted. 
vever, t people must be the guardians of 
I be s Chey have too profound an 
el eir institutions willingly to aban- 
ove their liberties too much 
c ect them to the caprices of bu- 
ratic government, however, well-intended. 
have ambitions for their posterity and 
t inte ll close the door of hope and 
children or their children’s chil- 
But the ef steals in while the watchman 
Eterna silance is still the price of lib- 
We have been enjoying the blessings of 
( ears without paying the price. 
ve taken it for granted that our free institu- 
ire ble. They are challenged and the 
enge is tl ore dangerous because insidious. 
e who to maintain ordered liberty and 
prema¢ the people must come to grips 
those e objective is state supremacy in 

eve iy be proposed 
The dee hment of the American people 
stitutior nder which they have made the 
st prog of history is based on sound 
is. Those reasons must again be expounded. 
eir exposition is the task in part at least of an 
lightened and patriotic bar 


\dministrative Agencies in Govern- 
ment and the Effect Thereon of 
Constitutional Limitations 


ied from page 617 ) 
ed a ¢ etence for their tasks. Important ad- 
istrative s now have before them specialized 
ips of « 
Mors e the judicial example and influence 
ted i constitutional limitations have 


ulded administration. One of the great character- 
of equal importance with 
| competent personnel, is the judi- 
habit of lishing to the world the reasons for 
limitation upon the 
greater care and under- 
before them.** In 
inistrative agencies 
rious di t Important administrative tribunals 


process, 


this 
ts in 
tanding of tl roblems brought 


lained fiat of adn 


terstate Commerce Commission, 
Sec Re rt of the Interstate Commerce Commis 
sociation of Practi 


84. Cor There are checks upon the judge which do 
utive officers 
isi t riticis? y a learned profession, to whose 


st egisiative and exe 
t 

is keenly sensitive. 
pear in full in pub 
s all important deci- 

refor are published in the 
1dgment upon judicial deci 
¢ Because of their 
ng in t vy. t r t of seeking at applying principles when 
led ut their decisions will 
subject to expert criticism 
the present, judges will 
r.” Pound, “Justice 








108, 109 


Indiana Quartered 


| } £ thie tyne f or tice, see 


have been sharply criticized by the profession®* and by 
the courts’ for failure to publish their considerations 
and reasons for action—and reforms have resulted.** 


Ve 


To what ultimate status, we may ask ourselves, 
does the changing field of administration tend ? Through 
the application of constitutional limitations, procedure 
is outlined and regularized, a competence comparable to 
the traditional ability of the judges is sought, and the 
methods of deliberation and decision are acquired by 
administrative tribunals. As these agencies attain these 
characteristics in marked degree and when their work 
seems established as permanent tasks of government, 
they may be made courts in effect and in fact.** There 
is no doubt of authority to establish “legislative” courts 
pursuant to the exercise of legislative powers other than 
the power “to constitute tribunals inferior to the Su- 
preme Court.’”* There is no reason why, ultimately, 
certain functions now exercised by administrative agen- 
cies may not be vested in specialized courts similar to 
the Court of Claims, the former Court of Private Land 
Claims, or the Court of Customs and Patent Appeals. 

In connection with the growth and significance of 
administrative agencies under the American constitu- 
tional system, the public as well as the legal profession 
may profitably remind themselves that the common law 
(great principles of which are perpetuated in our con- 
stitutions) in the course of time has taken over whole 
fields of administrative or executive justice." Admin- 
istrative justice has been the trying ground—the sub- 
sidiary corporation so to speak—whereby the courts 
have avoided some of the embarrassments of experi- 
mentation in new fields of government. Judicial absorp- 
tion takes place in other fields also. Divorce, not so 
long ago a legislative dispensation, is now a judicial 
function, and recently it has been suggested that even 
foreign relations be made the subject of a measure of 
definition in the courts.** Obviously, in our legal sys- 
tem there are greater forces and processes than rules of 
law and tribunals, judicial or administrative—the sys- 
tem sheds the outworn and incorporates the tried and 
useful, all to its continued efficacy and usefulness as a 
cherished institution. 
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Federal Trade Commission, 58 F. (2d) 182, and 26 F. (2d) 
86. For example, the Federal Trade Commission has been criticized 
for its failure to write opinions. Davies, “The Federal Trade Commis- 
sion in Growth of American Administrative Law,”’ 1923, 85-86; Hender 
son, “The Federal Trade Commission,” 1924, Ch. III and pp. 334-837. 

87. Recently, the Interstate Commerce Commission has been admon 
ished to state in its reports the facts and reasons for its conc!usions. 
Beaumont, S. L. & W. Ry. vs. United States, 282 U. S. 74, 86 (1930). 

88 Its first opinion has just been handed down by the Federal 
Trade Commission Federal rade Commission ws. Vanadium-Alloys 
Steel Company, January 12, 1934. 

89. Compare: “It is no accident that France, which was the first 
country to develop modern administration, is more and more turning its 
administrative tribunals into ordinary courts.”” Pound, “Justice Accord 
ing to Law,”” 1914, 14 Col. L. Rev. 1, 26. 

90 See Ex Parte Bakelite Corporation, 279 U. S. 
Katz, “Federal Legislative Courts,” 43 Harv Rev. 894 

91. “Equity, both at Rome and in England, began as executive jus- 
tice The equity made in the Court of Chancery and the law as to 
misdemeanors made in the Star Chamber became parts of our legal sys 
tem The common law survived and the sole permanent result of 
the reversion to justice without law was a liberalizing and modernizing 
of the law.” Pound, “Justice According to Law,” 1914, 14 Col. L. Rev. 
1, 19, 21. The development of an administrative law is “‘no more radical 
than that which took place when the Court of Chancery developed the 
principles of equity to mitigate the harshness and severity of medieval 
common law. . . .” Cuthbert Pound, “Constitutional Aspects of Ad- 
ministrative Law in Growth of American Administrative Law,” 1923, 
130-131. “There is really nothing in the division of jurisdiction 
more repugnant to English notions than in the division of our own 
jurisdiction into Common Law and Equity. Both, in the course of 
time, have become merely a matter of machinery.” Allen, “Bureaucracy 
Triumphant,” 1931, 54. “There is no reason why the administrative 
law of the future should not be regularized and developed as part of 
the ordinary legal system of the land.” IJd., 98-99. 


92. See: Jaffe, “Judicial Aspects of Foreign Relations,” 1938, par 
ticularly at pages 234-235. 


438 (1929); 
(1930). 











HON. GEORGE W. WICKERSHAM RECEIVES THE 
AMERICAN BAR ASSOCIATION MEDAL 


HE award of the American Bar Association 
"T Meat one of the most interesting features of 

the Annual Meeting for several years, was 
made near the close of the session on Friday after- 
noon. The recipient of the honor this year was 
Hon. George W. Wickersham, of New York. Those 
previously honored in this way are Prof. Samuel 
Williston of Harvard University, Justice Oliver 
Wendell Holmes, Hon. Elihu Root and Dean John 
H. Wigmore, of Northwestern University. The 
Committee making the selection of the one on whom 
the honor should be bestowed consisted of Hon. J. 
Weston Allen, Chairman, Hon. Willis Van De- 
vanter, Silas H. Strawn, Charles A. Boston and 
Gurney E. Newlin. 

On arriving at this point in the program Chair- 
man Knight recognized General Allen of Massa- 
chusetts. He spoke as follows: 

“Mr. Chairman and Members of the American 
Bar Association: I have the honor, on behalf of 
the Committee on Award of the American Bar As- 
sociation Medal, to announce to you that the com- 
mittee has bestowed the medal for the current year 
upon George Woodward Wickersham. (Applause). 
We are indeed fortunate to have Mr. Wickersham 
present to receive it. 

“George Woodward Wickersham, the Amer- 
ican Bar Association today welcomes you into the 
number of those who receive its medal of honor. 
We recognize in you one who during a long and 
active life has recognized that the profession of the 
law is a learned profession, and as one who has 
been faithful to the tradition that a lawyer must 
ever be ready to serve the common weal. 

“You have been a wise and trusted counselor of 
Church and State. When President Taft called you 
to membership in his Cabinet as Attorney General, 
you administered the affairs of the Department of 
Justice with signal ability. With other honored 
members of our Association you have worked inde- 
fatigably in the cause of world peace. And who 
shall say how much the services rendered by you 
and your co-workers have contributed to hold in 
leash those forces which are threatening to destroy 
our civilization? Surely, we can believe that the 
unrequited toil of you and your associates and the 
representatives of other nations has laid a founda- 
tion upon which those who come after shall build 
a lasting structure of peace and goodwill which 
shall furnish a rest for the tired and weary nations 
of this surging world of ours. 

“While we record with appreciation these serv- 
ices which you have rendered, the American Bar 
Association today honors you for the contribution 
which you have made to the better understanding, 
the clarification of the substantive law of this land. 
As President of the American Law Institute, from 
its very inception nearly twelve years ago, you have 
guided its course in the restatement of the law, at- 
tending every annual session and every meeting of 
the Council and Executive Committee, except when 
sickness has prevented, and you have contributed 
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in large measure to what has been accomplished 
that Institute. 


that, the American 
upon 


‘In recognition of 


Association now confers you its medal 


honor, which is given only to those who have 1 
dered conspicuous service in the cause of Amer 
jurisprudence.” (Applause). 

Mr. Wickersham replied as follows 

“Mr. Chairman and Gentlemen of the Ameri 
Bar Association: I regard this as the crowni 


honor of my career, and I am very happy tha 
emphasis has been placed, in authorizing tl 
award, upon services to the \merica 
jurisprudence, because I detect in that a distincti 
between those two concepts that are 
the Roman law as lex and jus. I should not app 
ciate an honor that was conferred upon me mere 
for services in the cause of lawmaking. |] 
this as something more profound. 

“The jurisprudence of a nation is not made 


cause Ol 


expressed 


look ul 


t 


acts of legislature or decrees of administrativ 
bodies. The jurisprudence of a nation is somethi: 


which reflects the morals, the conceptions and the 
ideals of the people, grows up from roots that ex 
tend far back and flowers out in 
ception of justice. 
and administrative bodies may 


a people’s cor 

issue regulations 

breach of which is punishable by fine and imprison 

ment. They do not constitute the jurisprudence of 
a people. 

“T was talking a short 

learned man, professor in one of the Italian uni 


time ago to a ve! 

versities, and he said, ‘I teach my pupils that th 

decrees of the dictator are not law.’ 
“Jurisprudence is something that spring 





the roots of the people, gathers force throu 
conception of justice and forms the woof 
of their ideals. Laws come and go, but the juris 
prudence of a people moves on from precedent t 
precedent. 
time when 


It seems to me there never has been 
that 
bear in mind than at this present day 

“One of your committees, if I recollect aright, 
has reported that the volume of edicts and decrees 
of various endued with 
legislative power, fill more volumes than the entiré 
number of statute laws of Congress since the four 
dation of this government. Is that the 
dence of a people, made out-of-hand and contrib 
uted to the country within a period of or 
years! 

“We had a signal example in the 
Amendment of the folly of trying to Ik 
against the people’s will, and how inevitably the 
force of opposition rises to destroy that which those 
who possess the power of enactment for the time 
being seek to impose. So we are today confronted 
with a vast body of regulation affecting 
yet all are presumed to know if it be the law. 

“Mr. Chairman, I rejoice today that whatever 
services I have been able to render in my profes 
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bodies, delegate 


some 


( jurispru 
| 
I 


- 4+ 


iC UI tw 


Kighteenth 





gislate 
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distinction is more important to 
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ire¢ et o1 e cause of 
ence Che American 

ers as a group, for the past eleven 
ind more, have sought to clarify 
te t precision the existing 


tio! f that law which our ances- 


them from England, 


( 1 nd expanded, to 
end i inderstand what 
t se judges grope in 
mid tl lerness of precedent 


lle tO govern a given 





It was the ambition of those who 
led the titute that there should 
pt! ided me¢ here a statement of 

t tha today on the great 

lamental bjects, so that we may 

e forwal rom that point with in- 

rence th | vledge, with under- 

lit e may appy to these 

f 1 « ts and legislative man 

tes that ar ced upon us the prin- 
es of the « mon law, our commoon 
eritance, to the end that ultimately 
| the people all understand, what 
lay is only to be reached through 
inful investigation by the learned of 
e land, tl which has taken its 
its way down deep and grown up to 
de the people as they move forward 
their rest nward march toward a 
rer and a tter national life.” 

There great applause as Mr. 
Vickershat ncluded. The meeting 
en took uy remainder of the pro 

OT ernoon sess 








Underwood & Underwood 


HON. GEORGE W. WICKERSHAM 





Case Law 


nued from page 599) 
Now etained y ng enough. I hope 
it of wl e said something may have proved 


nterest t very real sense we are joint 
eirs of the Common Law and we in England have 
lways wat 1 always shall watch with keen re- 
the d ent ur hands of that common 
tage I some respects you have been or are 
eing less rigid than we in the matter of precedents you 
iv well be \t any rate it is certain that you 
| not seek to shake the great principles which are 
foundatior the Common Law rhose principles 
confident ll continue to stand today and here- 
fter and | e and wherever else they are planted 
is the pillar security and freedom 


Trying the London Hyde Park and Boston 
Commons Plan in Montreal 


Lor treal., August) 


g ¢ eve that the British 
ea of all n¢ express his ideas in public pro- 
i ’ indecency has a sound 
aut ies in Montreal are trying 
e old exper t of setting aside certain definite areas 
ng of views by groups which might 


otherwise complain that they have not been fairly treated 
in this regard It is also rather amusing to read the 
account of the first of these meetings. Perhaps it was 
the heat, but the only excitement seems to have been in 
the speakers’ manner. The audience stood around and 
listened with indifference and a solitary policeman found 
the time hang heavy on his hands 


Whether the idea will take firm root depends largely 
on those who oppose radical ideas rather than on those 
who support them his point was touched on by Mayor 
Houde when he announced the change in policy, and it is 
It takes some time to develop the tolerant 
attitude of the average London crowd among our people. 
We have many groups who feel keenly on certain subjects 
and are apt to express their disapproval of differing views 
in a practical and unpleasant manner. Of course, there are 
subjects on which there are bound to be differences of opin- 
ion, and the sooner this is generally recognized the better 
for all concerned. Everyone who has done any thinking 
at all has, consciously or unconsciously, built up a certain 
system with regard to religion, government and society, or, 
rather in most cases, adopted one as his own, since original 
thinking is far rarer than most thinkers admit. If he feels 
impelled to express these ideas in public, why should he 
not do so? And why should not there be stated places and 
times for such public expression of ideas? 


a sound one 


If the ideas are silly, he will soon be told so, and in 


no uncertain terms; if dangerous to public safety, it is far 
better that the authorities should know the existence of such 
trends of thought than that those who hold them should 
be forced to meet in secret and possibly pass from theories 
to plots. 
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THE MILWAUKEE MEETING 

The Milwaukee meeting of the Associa- 
tion has come and gone, leaving a record of 
successful accomplishment and a memory of 
cordial and efficient hospitality which will 
not soon be erased. A summary of the 
things done is printed on the opposite page. 
Perhaps the most important were the spe- 
cific recommendations for improvement in 
the administration of criminal justice. 

The meeting maintained the familiar 
and wise freedom from political controver 
sies which has long been characteristic of 
the Association’s gatherings. This may sur- 
prise some who have perhaps been led by 
reports in certain newspapers to believe that 
Milwaukee was temporarily made a battle- 
ground for the ideas represented by the 
“New Deal” and its opponents. Among 
those who attended there were of course dif- 
ferences of opinion on this as well as other 
matters. But those differences found little 
echo in the proceedings, which were devoted 
to the business which the members had 
gathered to transact. All naturally realized 
that the constitutional questions involved 
would in due course be settled by the highest 
court in the land, a thoroughly competent 
tribunal in which the overwhelming major- 
ity of the profession has entire confidence, 
and that there was no occasion to try to set- 
tle them in advance at the Bar Association 
Meeting. 

Looking through the Proceedings one 
finds that, at the request of the General 
Council, the Executive Committee 
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pointed a Special Committee to study ar 
report concerning the effects of recent legi 
lation and governmental on tl 
rights and liberties of the citizen and tl 
maintenance of the guarantees furnished | 
the Constitution of the United States, 
action was approved without 
The Committee on Administrative Lay 
whose report was one of the most interest 
ing submitted, expressly disclaimed any 
tempt to on the constitutional 
tions involved in the new governmental ma 
chinery. “The Committee,” it said, 
expressing any opinion as to the constitu 
tionality or as to the wisdom of the substat 
tive provisions of any legislation employing 
administrative machinery to effect its ends.’ 
[t contented itself with pointing out what 
it regarded as greatly needed reforms in that 
machinery. The report called forth a brie 
discussion, not all of which was relevant to 


policies 


whic] 


discussio1 


pass ques 


“avoid 


the recommendations therein made. Th 
Patent Section called for consideration of 
the “effort made in some of the N. R. A. 


Codes to amplify, restrict or alter the rights 
of parties thereto in the matter of patent, 
trade-mark or design infringement, as com 
pared to the rights and remedies established 
by the statutes and decided cases,’ and no 
objection was voiced to that reasonable sug 
gestion. 

This about sums up all of the matters 
connected with present governmental poli 
cies which appear in the Proceedings. They 
were certainly matters properly brought be 
fore the Association and they were dealt 
with in the tolerant spirit of those who have 
long been accustomed to “strive mightily 
and eat and drink as friends.” 

MEMBER OF 
EDITORS 

Mr. Walter P. Armstrong of Memphis, 
Tenn., has been elected as a member of the 
Editorial Board of the Journal, to fill the 
vacancy created by Senator Long’s death. 

Mr. Armstrong needs no introduction 
to the members of the American Bar Asso 
ciation. He has served it long and ably in 
various important positions. His latest ser\ 
ice was on the Executive Committee. 

He has been a frequent contributor to 
the Book Review Department and has also 
contributed articles from time to time. His 
demonstrated ability, coupled with his con 
tinued interest in the Journal for many 
years, naturally caused him to be chosen for 
the place. 


NEW BOARD OF 
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[ATION’S WORK AT 


D RESOLUTIONS commend- 


PPROY 
A ing decision of Attorney General Cum- 
mings, to call Crime Conference. 

Urged prompt ratification by U. S. Senate 

Protocols providing for adherence to Per- 

nent ¢ rt of International Justice. 

\dopte olution appealing to citizens to 
lemand trained personnel for police work, 
elected on non-partisan basis, and that every 
ifluence be exerted for selection of prosecut- 
ing attor s and judges w,io will meet the 
needs of 1 time in the war against crime. 

Recom1 led to Bench and Bar the annual 

commemoration of the accession of John 
Mars! i the (¢ hie f Justiceship. 

Reconsidered and rescinded its approval of 
S. J. 29 and its disapproval of H. J. 136, relat- 
ing to 1 e of electing President and Vice- 
President 

\dopte nendment to Association’s Con- 

stitution miting member's right to resign to 
case in hich there are no complaints or 
charges pending against him \lso amended 
By-Laws to give Sections right to meet during 
Annual Meeting, as Executive Committee may 
direct to provide procedure for dealing 
with ints against non-members 

Approved Uniform Foreign Corporations 
Act and Uniform Airports Act, submitted by 

Commi ners on Uniform State Laws. 


Adopted Memorials to Former President 


Meldrim and Chester I. Long. 


Reaffirms its Opposition to legislation 
whicl ild divest or substantially abridge 
jurisdic of Federal Courts based on divers- 
ity of citizenship or which would impair juris- 
dictiot those courts controversies arising 
under | stitution and Laws of U.S 

Adopted resolution against all laws seeking 
to ine jurisdictional amount in case of 
Fede Courts above present requirement. 

\dopted resolution in favor of abolition of 
restrictions and limitations of jurisdiction of 
U. S. District Courts in litigation on claims 
brought by holders of insurance policies under 
the VW War Veterans’ Act, and for certain 
other enate actions. (See full resolution in 
Procee gs 

Urged repeal of Act of May 14, 1934 (Public 
No. 222) divesting United States Courts of 


MILWAUKEE SUMMARIZED 


jurisdiction to enjoin, restrict or suspend en- 
forcement of orders of State administrative 
bodies. 

Directed Committee on Federal Taxation to 
submit suggestions regarding proposed legis- 
lative changes to next Annual Meeting and 
earlier to the Executive Committee, if it was 
deemed necessary. 

Adopted resolution favoring approval of In- 
ternational Convention for Safety of Lives at 
Sea, 1929. 

\dopted resolutions recommending the cre- 
ation of a Department of Justice in each State, 
to have supervision over enforcement of the 
Criminal Law; the establishment of a Per- 
manent Committee on Criminal Justice in each 
State, to be composed of lawyers and laymen ; 
the creation of committees on Reform of Crim- 
inal Procedure and on Police and Prosecution 
by each State and local Bar Association ; Con- 
centration of efforts by these Associations to 
rid the profession of dishonest practitioners ; and 
other resolutions to improve criminal justice. 
(See Proceedings for full text.) 

\dopted resolution favoring continued de 
velopment: of facilities of Law Library of 
Congress. 

Approved Executive Committee’s appoint- 
ment, on recommendation of the General 
Council, of a Special Committee to study ef- 
fects of recent developments in national legis- 
lation and governmental policies. 

Approved amendment of R. S. 4916 (U. S. 
Title 35, Sec. 64) to define effect of reissue 
patent on rights of intervening third parties. 

Approved draft of proposed uniform legis- 
lation for Powers of Attorneys in Latin-Amer- 
ican countries; also study of laws relating to 
nationality, as directed by Executive Order of 
April 25, 1933. 

Authorized Committee on Communications 
to confer with governmental authorities and, 
under authority of Executive Committee in each 
instance, to make recommendations. 

Awarded the American Bar Association 
Medal to Hon. George W. Wickersham. 

Adopted resolutions of thanks to the State 
Bar of Wisconsin, the Milwaukee Bar Asso- 
ciation, the clubs and other organizations, the 
civic authorities and the press, for their cordial 


hospitality during Annual Meeting. 











ENLISTING PUBLIC OPINION IN THE FIGHT 
AGAINST CRIME 


Little Improvement to Be Looked for So Long as the Problems of Crime and Its Repres 
sion Are. Left to the Small Special Groups Which Come Closely in Touch with It 
Attitude of Mind of Various Sections of the Public Toward the General Problem 
Considered—Formulation of an Aroused Public Opinion Depends in Large 
Measure on the Great Agencies Which Communicate Intelligence—Part 
Which Can Be Played by Civic and Service Organizations, Etc.* 





’ 


By Hon. Josepu b. KEENAN 


Assistant Attorney General of the United States 


( nos has been designated by one writer as_ million separate [Englishmen. \roused citizens 





“the great sewer of society.” Not a pleasant joined with the police in a gigantic man hunt whos 

subject, certainly, to receive emphasis as a only counterpart in this country was the search 
feature topic of the National Bar Program. And, seventy years ago for John Wilkes Booth Phe 
yet, because of its very stench and misery and sor- offender was surrounded and killed himself rather 
didness, it is a subject which must receive the care- than face his infuriated pursuers. 
ful study of American lawyers and American laity. Here in the United States another drama was 

So long as the problems of crime and its re- being enacted. A young farm boy who had served 
pression are left to those small groups that come five years in a reformatory and three years in a 
most closely in touch with it—the social workers, state penitentiary, set out on a career of bank 
policemen, prosecutors, judges and prison wardens robbing. He was returned to the penitentiary. Or 
—and so long as the great body of citizenry re- QOetober 12. 1933, in collusion with friends on the 
mains indifferent, hostile, or ignorant, we can look oy tside he made his way to freedom over the dead 
for little improvement. body of a sheriff After three raids on police 


I would not be misunderstood as to the part 
which the public must take in this cause. There 
have been some who have urged that the primary 
obligations relating to the operation of the ma 
chinery of law enforcement should be referred back 
and placed squarely upon the public. This would 
be a convenient escape for those officials charged 
with law enforcement. But there can be no such 
shift of responsibility. The law enforcement ma- 
chine, after it has been selected, assembled, and 
committed to the care of enforcement officials, must 
be lubricated, operated and kept in working order 
by them. Occasionally a slight repair must be 
made, but that is a task which a mechanic must 
perform. On the other hand, the nature and tex- 
ture of the fabric which such a machine produces 
is a matter of primary public concern. Whether 
the machine shop shall be scrapped and a completely 
modern one installed is again a problem which may 
be referred back to the public. But the functions 


stations, and a bank robbery, the farm boy was 
responsible for the death of another policeman 
When trapped in one of the western states some 
months later with an arsenal of death-dealin 
weapons, he was returned—wvot as a cowardly kille 
not as a ruthless criminal, not as one who had coldly 
stood over the prone body of a law enforcement 
officer, and, with a machine-gun, pumped a shower 
of lead into the helpless official. Rather he was 
greeted with the smile of the sheriff, the encircling 
arm of his prosecutor, and the morbid, grinning 
curious stares of the crowd. 

Strange as it may seem, he broke away from 
this reception committee some weeks later, and 
within the course of five months took a revolting 
toll in human lives and property. One of the men 
who fell before the guns of the bandit’s gang was 
Carter Baum of the Department of Justice, taken in 
the prime of life 


7 . . . When a person gets close up to the tragedy 

and responsibilities of the two groups are distinct | 1” er ' 

and cruelty involved in the career of this criminal 

and should be kept distinct : * 

: ‘a » it is beyond his power to comprehend what actually 
Some weeks ago an unarmed English “bobby . 


1 | 


happened in a Washington theatre before the killer 
was captured. When Dillinger’s picture was thrown 
upon the screen the audience broke into applau 

Applause, mind you, for a coward and kill 
applause for a man who had snuffed out the lives 
of husbands and fathers without the blinking of an 
evye—applause for one of the most loathsome crea 
tures in the annals of crime. 

And at just about that time the suspect who 


was covering his regular beat when he had occa 
sion to arrest a law violator. The suspect resisted 
arrest, and in making his escape shot the police 
man. The common occurrence of a routine arrest 
was suddenly transformed into an incident of na- 
tional and even world-wide importance The 
wound was superficial it is true, but to an English 
man that shot represented a chall to law and 


y eng? 
order which could not pass unheeded. It was as 


ore 


though forty million shots had been fired at forty hed the temerity to defy a Sritish bobby or 

z . taking his own life rather than suffer the inevitable 
*Address delivered at the first National Bar Program session of the punishment and disgrace resulting from his act 

ie ene eo Se . a oe In further contrast to the activities of British 




















em Calis t10n wv We are 


What tate ot \n 


j 


laine d | 


ienune 


lay of reckoning, 


tering 


I aly zed 


red existence which 


(OPINION 





find certain 
sion treating known 
9 the period of 


s with a view of 


ce we 


his striking con- 
yy the century 
lity and the pride 
he British people 
while the 
eventually a tradi 
emerge. The 
afflicted with 
best weapon of the 
pect a cheer instead 
iation, he will 
for 
1K The problem of 

‘ demand that 
ps the most funda 


S back, 


nora 
ride 


17 
vt 
I 


erican public opin 
today? Can we 
e oft of the 

institu 


ferings 
} 


and radio 


luence on public opin 
cognized the moving 


are in a business, 


ig to keep that busi- 


If, as they 


iedyger. 


true that to produce 


f culture and re 
into red ink, and 


eturns are from the 


appeal to those 


en, perhaps, we 


ire getting what they 


s not merely 


ican taste and 


y 

it 
1 
I 


\ rr 
\ r 


urse, tl still 
vhich came first, 
at question open ) 
the issue of law 
iodified, and 


1ere 


IS 


ged, n 
e results 

o generalize con 
e, it is nevertheless 
f mind varies 
I think it 
The public 
and conse 
it be destructive, 


her hand, 
mind 


of those persons 
problem | 


It 


W ho 


ole 

indifference 
an individual 
and its 
fferent 
h that in 

the evil 
hen it is known 
property 
concerns 


it crime 
be indi 


to 


t crime 


, in fact, a good 
ird the payment of 
| to awaken 


nee 





IN 





AGAINST CRIME 629 


roe Fiew 





HON. JOSEPH B 


\ttorney 


KEENAN 
United 


\ssistant General of States 





him from his sleep with an appeal to his citizenship 
I feel sure that the indifference of some people 
is a direct result of that first reaction which any un 


savory subject produces. Crime is essentially a 
disagreeable subject. ‘There are so many more 
pleasant things to which one may devote his 


thoughts. Another reason for indifference grows 
out of a false sense of security and a childlike con 
ception of the nature of crime. It is occasionally 
evidenced in the naive assumption that, when the 
excitement of a reform administration in a city 
state has subsided, when new legislation has been 


or 


passed, or when the local police chief has made a 
score or more of transfers within his department, 
the community 
law-abiding, and 


overnight becomes sate 
crime no 


somehow 
for the 
pre »blem 


is longer a 
There is a second group of the public whose 
attitude is disconcerting. I refer to those persons who 
for one reason or another glorify crime and the 
criminals who commit it—those to whom a greater 
appeal has been made by the dramatic qualities of 
crime commission than the dramatic qualities of 
crime repression. Some of our agencies of public 
intelligence are partly responsible for the attitude 
\ few years ago the president of one of the large 
news services issued an order to all writers for the 
service which read in part as follows: 
“The cowardly silence maintained by 


an aft 


rested crook who fears underworld vengeance is 
neither brave, heroic, nor noble. 
“When astute criminal lawyers arrange inter 


views with real or faked maudlin mothers of ma- 
chine-gun murderers, in order to arouse public sym 
pathy for outlaws, the story is only half told unless 
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the reader is reminded of the brutal facts of the 
murder. 

“Moron murderers who display animal stolidity 
can not truly be said to have ‘perfect control over 
their nerves of iron.’ 

“If the gunman’s woman does not happen to be 
a girl of notoriously loose morals, this exception 
does not make her a If brutal com- 
panionship and the intimidation of her gunmen 
friends close her mouth to the authorities, under- 
world intimidation does not make her a romantic 
heroine, faithful to death. 

“There is nothing mysterious or occult about 
the workings of the underworld to an experienced 
reporter. Only fiction-writers put a glamour of 
mystery about the sordidness, avarice, brutality, 
and cowardice of the underworld. Fiction-writers 
do not belong on press association staffs. 

“Please test your crime stories by the follow- 
ing rules: Does the story cast such romance and 
glamour about the criminal that it will influence 
sixteen-year-old boys and girls to follow in the foot- 
steps of the gunman, gangster, thug, or crook?” 

I honestly believe that one flippant remark by 
a comedian on a radio program or in a daily news- 
paper column can do more to shape the public atti- 

‘tude on problems of law enforcement than all the 
learned treatises on civics and sociology. It is a 
tremendous power—and it should be directed in a 
proper channel. Too often it has been used, un- 
intentionally and thoughtlessly | am sure, to create 
sympathy for the undeserving, to glorify lawless- 
ness, and to ridicule those sworn to uphold the law. 

The attitude of the third group, and I believe 
it to be an extremely small one, may be character- 
ized as one of hostility to any use of coercion by 
the Government which tends to restrict personal 
freedom. When, however, it is considered that 
most of our population is made up of descendants 
of men and women who resisted Old World con- 
trols—dissenters, in other words,—it is surprising 
that we are as amenable to law as we are. 

A fourth division of the public which must be 
reached includes those who, being un- 
familiar with the many-sided problem of crime, are 
prone to offer the one solution—the one sure cure, 
the one panacea. It is a remarkably interesting 
fact that in the fields of the so-called exact sciences, 
such as mathematics, chemistry and physics, an un 
informed layman rarely ventures an opinion, but 
that in the field of the any boot- 
black will speak with the conviction which only 
years of study and training would justify. Many 
letters come daily to the Department of Justice, 
each containing some cure for the evil. And many 
authors of these letters will dispose of crime causes 
with a single word “foreign-born”, or “unemploy- 
ment”, or “insanity”, or “slums”, or ‘liquor’, or 
“firearms”. Obviously, before this group can be 
enlisted in any worthwhile program, there must be 
an intensive effort made to impress upon its mem- 
bers that no one explanation will suffice, and that 
no one simple remedy will prove to be a cure. 

There is a fifth group of the public—the group 
which lends cheer to those persons who must lead 
in any movement for the prevention or repression 
of crime. I have faith that in this group are to be 
found most of our citizenry. It is composed of 
those who are aroused against lawlessness, who are 


‘society girl.’ 


perse ms 


social sciences 
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ready and anxious to help, who insist that they 
given a part in the fight against crime. They ha 
come to law enforcement officials with offers of 
sistance. I regret to that we not ev 
begun to utilize the energies of this group. 17 
militant attitude of the individual citizen is just 
essential to successful law enforcement as is 
militant attitude of the officials charged with su 
enforcement. 

A well qualified writer who has recently ma 
a study of British police methods makes a signi 


say have 


cant observation that the greatest ally of Britis 
policemanship is British citizenship. A communit 
law 
but demands it. 
the close of the year, in this Association,—a yea 


never secures eftective enforcement unless 


not only 


wants it, As we come 

which has been devoted to the emphasis of crimina 
law and its administration—it 
think concerning the methods by which the pro 

lems of law entorcement may be brought forcibly 
to the minds of not only lawyers, but the lay citize: 
without whose cooperation we cannot tunction it 


is essential that 


would be nothing short of tragic if, with this ses 
American bar Association 
emphasis upon the subject of the administration of 
criminal justice. 

As the first the formulation of an 
aroused public opinion against crime, I should like 
which communicate in 
telligence, such as the press, the stage, the screen, 
three 


sion, the ceased its 


step in 


to see the great agencies 


and the radio, apply to their offerings this 
fold test: (1) this offering 
crime and make heroes of those 
(2) Does the offering hinder law enforcement, such 


tend to glorify 


who commit it 


Woes 


as by giving to a tugitive information as to the 
progress of the search for him? (3) lf the offering 
is critical of law enforcement officials, is it fair and 
balanced, giving credit where credit is due and plac 
ing blame where blame honestly deserves to be 
placed, or is it so phrased as to cause persons to 
ridicule law enforcement generally? 

As the second step in the formulation of an en 
lightened public opinion emphasis should be placed 
upon the study of crime, its cause and prevention, 
in the schools and colleges of the country. The in 
significant place allotted in the curriculum to the 
subject of crime is tar out of proportion either to 
the space devoted to the subject in news organs or 
to the vast toll in life and property represented in 
the cost bill of crime 
that if the 
would be strikingly beneficial. 

A lack of information in the field of the admin 
istration of criminal justice is one of the basic rea 
sons for most of the public’s indifference and the 
misdirection of its energies. This field must re 
ceive in educational institutions the share of expert 
study to which it is entitled before we can hope 
to have a public opinion which can be classed as en 
lightened. 

No neat trick will bring about the enlighten- 


It is probably Sate to assert 
e result 


proportions were reversed th 


ment of public opinion. On the contrary, it is going 
to be necessary for each individual to revive a few 
of those old-fashioned civic virtues before results 


will be apparent. 

The citizen who righteously asserts that he 
does not want a corrupt administration in his city 
but who, nevertheless, returns to office, men from 
whom nothing better can be expected, must be re- 
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ied that the power to vote has never been taken 


castigates a jury which acquits 





rious criminal but who, when summoned for 
service, claims an exemption, must be re- 
ied that both the privilege to serve and the 
to serve , jury has never been abolished. 
[The citizet happens upon the scene of a 
ne but who, in order to avoid publicity and the 
er of a court appearance, does not volunteer 
ikes a hasty departure, must be 
at iminals are only convicted upon 
as he possesses, and that such 
must be produced through the medium 

7 ial trial 
These aré indamental obligations of citizen- 
so fund tal that to enumerate them is to 
me trite t the same time they are obligations 
if ed will render law enforcement 

easing tive 

Every cl nd service organization in this 
untry whicl ists of a program for human bet- 
rment will d ell to make the subject of crime 
1 its control a topic for major emphasis. Every 
ciatior uld broaden the scope of its crim- 


inal law or procedure section so as to permit em- 
phasis upon all phases of the administration of 
criminal justice. Every school must assume some 
responsibility for acquainting its students with the 
complexity and enormity of the crime problem. 
Every organ of public information must consecrate 
its offering to the building of a more wholesome 
public opinion on the subject. Every citizen must 
re-examine the so-called civic obligations, assume 
them, and, casting aside flippancy and indifference, 
resolve to make American citizenship the ally of 
American law enforcement. 

The citizens of our country have never failed 
to render effective service demonstrating their sin- 
cere patriotism in any attempt to overthrow our 
government in time of war. The hardy pioneers 
who courageously built up our country would never 
think of affording succor or relief, sympathy or 
support to those who were attacking their home- 
stead and threatening or attempting to massacre 
members of their families. Even so today there is 
needed the same support of governmental authority. 
I am confident that to bring this about we need only 
a fuller and clearer realization of the problem to 
enlist the needed public support. 
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Whole Problem of Crime and of the Criminal Law Can Be Rightly Viewed Only by Re- 


the First Instance as a Deeply Sociological Subject — American Toler- 
Economic and Industrial Activities Which Go Far to Destroy the Effect 


of Our Huge Expenditures for Public Education—Social Responsibility for 
Crime Means Separate Responsibility of Each Individual Member of 


~ sot 


nsibility—Some Things the 


ety—Sinister Effects of Public Indifference — Bar’s Heavy Re- 
States Should Do to Improve 


Conditions, Etc.* 


By Cuartes H. Tutte 


Meml f the New York Bar; 


HE ust ussion of the crime problem re- 
lo s al t the responsibility of the offender 
for crit ‘oday propose to discuss the 
the enforcement of the 





criminal e standpoint of the responsi- 
lit ot seit rr crime 
To me it ns that the whole problem of crime 
and of the criminal law can be rightly viewed only 
by regardi1 t in the first instance as a deeply 
sociological ct In the first place there can 
be no proper enforcement of the criminal law ynless 
that law itself is rightly adjusted sociologically to 
the opiniot | habits of the people. In the second 
place ucl ir crime is merely the symptom of 
profound s 11 maladjustments and injustices, and 
can be reall red not by punishing the individual 
but only by removing the fundamental causes-in 
the social structure itself. In the third place the 
economic and moral prosperity of the country is 
deeply « vith the whole problem of crime. 
* Address ; the first National Bar Program session—on 


ris ; Enforcement the Annual Meeting of the 
American Ba ¢ Milwauk Wednesday, August 29, 1934 





Former U. S. District Attorney 


There is increasing realization that one of the 
chief causes retarding national prosperity is the 
economic and moral costs of crime. 

The United States is the richest of the nations. 
Our man power is sufficient in time of war to over- 
whelm any two countries. Our achievements in 
science make miracles a daily occurrence. Our su- 
perlatives extend even to the law, for we are the 
most law-ridden and at the same time the most 
lawless country on earth. We are the latest ex- 
ample of the ancient lesson that salvation is not 
by law. 

Comparative statistics show that in 1850 we 
were the most law-abiding of the nations. Since 
then we have increasingly been invaded by crime 
until, at last, crime has become a vast and lucrative 
profession, recruited from all ranks of society, and 
military in its organization. Hundreds of thousands 
make their living wholly or partly by crime. They 
form a Black Army, the host of darkness, who 
through stratagem, perfidy or force have placed on 
American soil a hostile war-machine more formid- 
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able in size and efficiency than any that before the 
World War ever invaded a civilized country. 

The tribute paid to this Black Army is incalcul- 
able. Its cost in broken homes, ruined lives and 
human grief is beyond imagination. Its chiefest 
tragedy is in the injury to the state. Every crime 
not only reflects itself in the overhead expense ac- 
count of every home and but tends to 
weaken the confidence of the people in their institu- 
tions and laws. 

The reproach of the Republic lies in the fact 
that it could, if it would, crush this Black Army as 
one might crush an empty egg-shell. It continues 
because the ordinary man and woman do not see 
it as affecting their own homes and businesses; and 
because the ordinary citizen is too often indifferent 
to his civic obligations. The call of pleasure drowns 
out the high summons of the ballot-box. Pull and 
privilege are too easy a means of escaping jury duty. 
We excuse moral cowardice by calling it tolerance, 
and the easy-going American way. Petty graft, 
trifling in the single instance, is devastating in the 
total. The discovery of the average citizen’s fear 
of rough usage to person or property has made of 
racketeering American’s newest and biggest in- 
dustry. 

All this results mainly from civic and political 
apathy ; and from our national tendency to seek sal- 
vation in the passage of laws and to deal with sins 
by statutes and not by the education of consciences. 

Prohibition has been a tragic example. Laws 
which do not fit in with sound sociological prin- 
ciples multiply crimes rather than virtues. Not 
until our criminal codes reflect a greater conformity 
with true sociology—the the sciences 
will our criminal laws find greater sanction in pub- 
lic opinion, and will the habit of being legal become 
automatic behavior. 

The American people willingly spend millions 
on the greatest system of free education that the 
world ever knew. This expenditure is gladly made 
in the thought that it will pay ample dividends in 
terms of public character and efficiency. Yet by a 
strange paradox the American people are tolerant 
of economic and industrial activities which go far 
to destroy all that this huge expenditure in public 
education promotes. One example is the destructive 
moral influence of evil motion pictures; and the 
bloc system by which debasing pictures romantic 
izing crime and vice are forced upon motion picture 
theaters by the producers irrespective of the wishes 
of the exhibitors. lowed the motion 
picture industry with gifts which might be used ex 
clusively for the blessing and uplift of humanity, 
but too often, in a spirit of mere greed, these gifts 
have been and are made to pander to the 
instincts, with the result that the good which is 
taught in the school houses is offset by the evil that 
is exhibited in the motion picture theatres. Na- 
tional character is a matter of education; and it is 
a tragic paradox that while we have been spending 
millions upon the sowing of good seed we should 
allow a few unscrupulous magnates in this industry 
to become rich through the sowing of tares. The 
cure is not in censorship but in that form of pub 
lic influence which is now being exerted through 
the Catholic, Protestant and Jewish churches with 
a view to demonstrating to this industry that it can 
live only by clean and worthy entertainment 
Another example is the freedom with which the 
manufacturers of arms and mun have been 
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newest of 


Science has enc 


lowest 
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permitted to make private and uncontrolled sale 


of the weapons with which criminal gangs arm 
themselves. What is realized in profits by the 
manufacturers is many times offset by the com 
munity’s consequent losses through attacks upon 


property and life, and through the cost of protect 
ing the community against the very 
of that which, in the name of business, the 
munity permits. The such arms as sul 
machine guns, which are the peculiar weapon of the 


consequence 


sale of 


violent criminal, should be wholly prohibited ex 
cept to the agencies of the government 
Still a third example is the maze and diversity 


of law in this country. It is the administration of 


the law and not the criminal that is tangled and 
tricked by this infinite complexity. As a result, it 
is the peculiar task of the legal profession and of 
our national and state bar associations to press 
forward unflaggingly with the effort to produce 
ereater uniformity in the laws of our respective 
States, to procure greater reciprocity between then 
in the administration of the law, to enlarge the 
facilities of the several States in pursuit of the crim 
inal and in the procurement of evidence beyon 
their borders, and to seek to bring the Codes of 
Criminal Procedure in the various States in close 
harmony with the model Criminal Code prepared 


by the American Institute. 

The responsibility of society for crime was im 
pressed upon me and illustrated by the occasi 
when I was invited by the Police Commissioner of 
New York City to witness at Police Head: 
what was called the “Monday morning Line 
the occasion upon which persons 
previous Sunday and who were already und 


Law 


arrested 





shadow of a criminal record, were lined up for in 
spection by the detective force. On this particular 


e 220 such persons and the aver 


day there were som 
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ive Was mi about 23 or 24,—almost mere minorities. So likewise, every student of our ad- 
1 girls red to suggest to the Police ministration of the law knows that far too many of 
ssioner that it might be fruitful to invite our citizens, best equipped by education and experi- 
é ( clergy of the city to witness ence to discharge the highest prerogative which 
line like that, and all that lay can fall to anyone, the administration of justice 
f the highest business of the between man and man, resort to subterfuge in order 
to avoid making this contribution to the welfare of 
But the « tion of a spiritual interpreta- the state and to the effective administration of our 
life ug That interpretation can- criminal laws. It is not too much to say that if the 
( ( environment, economic present-day blind Samson of indifference can ever 
re, lacl ir opportunity, the absence of really get his arms around these two pillars of our 
edu 1s ; example harden institutions, things will be shaken which we never 
7 5 ese respects tha societv has its dreamed could be shaken. Our citizenry cannot 
res} crime \ wage scale which justly complain of the increase of crime so long 
=< hut ng and leaves wholly un- as they neglect two of the readiest means of pre 
1 thos 11 desires which are in every vention,—the ballot box and the jury box. 
in heart, entails upon society the penalty not On no public group does the responsibility for 
of ital ler but of « e. The exploita- suppressing crime fall more heavily than it does 
child labor will, in the end, tax society with on the Bar. That the Bar has not discharged its 
cost ¢ ea inti-soc conduct. The full duty in this respect is a public conviction which 
ce ( ed areas of population of living has ceased to be news. As has been well said, what 
é ( e 1s the necessary supply is of significance is not this condemnation but our 
resh ait sunshine and where the laws of attitude toward it. It is not enough to say that, 
itation are UNKNOWN \ ill suf ply breeding places like a dog and his fleas, we have always had our 
crime. So likewise the failure of society to pro- critics and have learned to put up with them. Nor. 
e m a eee normal jg jf enough to say that in so far as the administra 
on > oe and a sound mind will draw tion of justice is concerned, the people select the 
the state greater cost of opposing the judges and the people make the laws. Rather it is 
il consequences of mental or physical abnor- ~*~ . . . 
. a iitenertes ti the dintet cena | oh duty, in my judgment, to accept this condem- 
- S Te nation as a challenge and as a recognition of the 
1 1 b a 
ety the greatest crime breeder of all, a cor- great principles and the high obligations of our pro 
t and e s _— . ; : ' . fession. Not only are we officers of the court, and 
In a re a ee. ee ee es police blot- not only have we taken an oath to uphold the Con 
' ee c a a . no — ot age bm stitution of the State and of the United States, but 
he 5 ~ gw * * 05% our very learning in the law implies a certain 
ement H pes yes noblesse oblige as regards the administration of jus 
| would direct the special attention of the public to the fact tice both in the criminal and in the civil courts. 
Brogklyn, with fewer slum sections than Manhattan but Lawyers also have a responsibility of leadership as 
> ', times greater, is revealed as having an embers of the community in dealing with the 
t te i the Ma atta ate The Brooklyn rate is x - - a . ; 
6.67 pet in the non-slum sections. This, I be- problems which crime and the administration of 
sa , t udequate space, proper recrea- criminal law present. Not only have we a special 
wd. um of sub-standard slum areas may training in the relation of law to the public welfare 
CRIS OF CSS SS Veer Se ee and to the ethical standards of the community but 
The report ved that one-third of all the we are naturally looked to for leadership in the 
ns co! the city in 1930 came from Man framing of the law and in the maintenance and 
tan’s slun t also routed the theory that “for- strengthening of the constitutional institutions of 
en born 1 tlations contributed inordinately to government. Our profession is, as it were, a com 
ne.” Accor « to the report. “the proportion mittee publicly appointed for leadership in these 
arrests a ctions am foreign born pop- matters of great public concern ; and that leadership 
ition wa to compare favorably with simi- can be adequate only if we accept it as a challenge 
rates e population.” and as a privilege. 
But speak of the responsibilities of Much is being done by the Bar in its organized 
ety ( ust t make the mistake capacity and through its individual members in the 
lely or even chiefly in its discharge of this obligation of leadership; but very 
ganized se! The responsibility referred to much more still remains to be done. As never be- 
ither is thi te responsibility of each indi- fore, the Bar and its members are telling the legis- 
lual mem! society. The most sinister dis- latures, the local authorities, the chiefs of police, the 
ise whicl flict any democracy is the civic district attorneys and the judges themselves what 
lifferenc: ts own citizens. In consequence, must be done if the people are to be safe in their 
here is a direct relation, too often overlooked or homes and are to have justice in their courts. The 
erceived, | ( the growth of crime in our action of the American Bar Association, in co- 
ntry 10 prevalent signs of civic in- ordinating the activities of the state and local bar 
erent box and the jury box are associations in a nationwide effort to grapple with 
e vel e templ institutions and and solve the Crime Problem is rooted in the deter- 
e pricele ‘ies for liberty won by mination of our profession to throw its whole 
enturies sweat. Yet statistics seem to efforts behind practical measures for the effective 
how tha racy is rticipating less and enforcement of the criminal law. This whole move- 
ls and is thereby exposing gov- ment assumes the local association to be, in each 
nme e the ( f pt influences, locality, the ultimate depositary of responsibility, 
pecial g ed a self-seeking for the essence of the problem is not national or 
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remote but resident in local conditions, in local 
politics and in local administration. In this spirit 
the Association of the Bar of the City of New 
York has recently appointed a special committee 
with a view to improving the administration of the 
criminal law in that great community. 

This committee has taken the view that the dis- 
respect in which the criminal law is held today is 
due in large part to the growth of racketeering and 
the inability of the authorities to cope with it. By 
racketeering is meant crime organized on a com- 
mercial basis and capable of protecting itself by 
ramifications which the public has reason to believe 
includes alliances with business and politics. The 
machinery for the investigation and prosecution of 
racketeering has not kept pace with the growth of 
this and similar forms of crime. In many instances 
the activity of the police and district attorney deals 
only with the occasional aspect, such as specific 
cases of assault and extortion, and fails to reach 
back to the organization itself and its leaders. 
These forms of crime can be successfully combatted 
only by a thorough-going investigation continu- 
ously pursued on a large and organized scale com- 
parable with the activities of the racket itself. 

The success which the Federal Government has 
had in this field during the last few years is notable. 
Notwithstanding limited jurisdiction and restricted 
statutes, the Federal Department of Justice has 
been able to jail some of the principal racketeers 
and corruptionists who had successfully escaped 
and defied prosecution by state and county au- 
thorities. 

There have been four principal reasons for this 
success: a skilled investigating agency of long sus- 
tained effort; secrecy in investigation; close co- 
operation and constant initiative by the district at- 
torney’s office ; and comparative absence of pull and 
political influence. 

Two principal causes of breakdown in the crim- 
inal law are the habit on the part of some district 
attorneys of waiting for cases to be presented to 
them fully prepared by the police authorities or 
others, and the practice of referring to the magis 
trate’s court complainants not already prepared 
with a strong prima facie case. The former course 
has the effect of protecting the heads of organized 
crime through official passivity; and the latter has 
the effect of acquainting the criminal with the evi- 
dence in advance, and of throwing upon private 
citizens risks which few are willing to assume. 

Accordingly, this special committee of the City 
Bar Association has recommended that there be 
set up in the Police Department of the City of 
New York an investigating bureau, modelled upon 
that attached to the Department of Justice in 
Washington, manned by experts trained in criminal 
law and in the evaluating of evidence; and that the 
policy of the district attorney’s office be to initiate 
investigation and co-operate with the police au- 
thorities in hunting crime, rather than to await the 
presentation to it of full proof. 

For similar reasons each of the states should 
establish a statewide crime-detection laboratory. 
The function of the laboratory would be to apply 
modern scientific knowledge to crime detection, in- 
cluding the development of new methods for crime 
prevention. Such a laboratory would also co-ordi- 
nate all law-enforcing agencies in the state and 
thereby avoid duplication of effort. It would be 
ready to supply experts to all municipalities need- 
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ing them and would be a central repository of 
police information as to criminals and their recor 

Another chief cause of this disease of crims 
the survival in our criminal system of useless 
tiges of an earlier jurisprudence. A law which 
survived its reason festers. 

A prime example is the fetish, all too supe 
stitiously worshipped, that the failure of a defer 
ant on trial for crime to testify in his own defe: 
raises no adverse inference and can be the subj 
of no adverse comment. If sued civilly for frau 
the defendant fails to testify at his peril; but, if 
dicted for the same fraud, he can with impunit 
defy the instinct of common honesty to affirm 
own innocence. 

Another such vestige is in the statutes of man 
states (including New York) to the effect that n 
one may be convicted on the testimony of self-con 
fessed accomplices, no mater how numerous or con 
vincing, unless their testimony is corroborated in al 
material respects by other evidence. These statutes 
virtually grant immunity to criminal higher-ups 
whose hidden hand can be made known only 
through the testimony of accomplices. No 
statutes govern in the Federal courts; and, in con 
sequence, when | Federal District Attorney 
it frequently became necessary to prosecute in the 
Federal jurisdiction the master criminals who were 
virtually immune in the state jurisdiction. 

A third such surviving vestige is the present 
right of a witness to refuse to testify on the plea 
that his answer might tend to incriminate or de 
grade himself. Over-sentimentality has carried this 
rule so far that the witness is himself made virtu 
ally the sole judge of the merits of his plea, and 
a corrupt public official may offer his own corrup 
tion as excuse for his refusal to account for his own 
official conduct. 

Perhaps the most frequent and most devastat- 
ing of all major crimes is perjury. Daily it assassi 
nates justice in every court; and yet no crime 
enjoys such complete immunity—principally be- 
cause of the artificial obstacles to successful prose 
cution treasured by the law as heirlooms from past 
centuries. So, likewise, with the hoary and absurd 
rule that the side calling a witness vouches for his 
credibility and cannot impeach his testimony how 
ever false and traitorous it may prove to be 

There are other teeth aplenty which can readily 
be inserted into the jaws of the criminal law. A 
few examples are uniform legislation for securing 
attendance of nonresident witnesses; uniform laws 
on narcotics and firearms; and a requirement that a 
prospective defense by way of alibi be pleaded and 
particularized in advance of trial. 

The ancient function of grand juries as an in- 
quisitorial body independent of judge and district 
attorney should be revived and strengthened. The 
law should require that every incoming grand jury 
should be instructed that it has the right to investi- 
gate and indict on its own motion, regardless of the 
wishes of the judge or the prosecutor; and the law 
should arm the grand jury with the power to 
possess and inspect its own minutes and to call on 
the governor for independent counsel and advice 
Provision should also be made for auditing grand 
juries to sit periodically and to inquire, with the 
aid of special counsel, into the conduct of local 
government. 

Furthermore, in 


sucl 


was 


every state there should be 
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By Hon. PAu 

Governor o 
R. CHAIRMAN, Ladies and Gentlemen of 
the Association: Over a century ago John 
Stuart Mill wrote: “History shows that 


great economic and social forces flow like a tide 
over communities only 
half conscious of that 
which is befalling them 
Wise statesmen foresee 
what time is thus bring 
ing and try to shape in- 
stitutions and mold 
men’s thoughts and pur 
poses in accordance with 
the change that 
lently coming on. 
“The unwise 
those who bring nothing 
constructive to the proc 
ess and who greatly im 
peril the future of man- 
kind by leaving great 
questions to be fought 
out between ignorant 
change on one hand and 
ignorant opposition to 
change on the other.” 
One such question is 
the administration of 
justice, which the 
most important respon 
sibility-in politically or 


is SI 


are 


is 


ganized society. The 
successful discharge of 
this responsibility in 


volves and demands the 
highest degree of coop 


eration and _ intelligent 
effort on the part of 
members of the legal HON. PAUL \ 
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cised in this fashion. Ivo 


was to be _ blindfolded 
and turned loose in the 
Lateran to feel the 
statues of the saints. 


He was to embrace one 
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Statue and the saint E | 
whose statue was thus 
selected was to be the 
patron saint of the 
lawyers. Ivo wandered 
about, lawyer-like, feeling 
of various statues, until 
he came to the one of 
Saint Michael overcom 


ing Satan. Then, as fate 
would have it, he threw 
his arms about the statue 
of Satan, who, according 
to the clergy, thus be- 
came our patron saint 
This traditional atti 
tude dates | to the 
twelfth century disputes 
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profession. 

The authority of the profession is challenged 
by certain lay agencies. On the face of the matter 
such a situation is neither unusual nor alarming. 
The lay attitude towards the lawyer is traditional. 
There is a bit of mediaeval verse which illustrates 
the tradition: 

“Sanctus Ivo erat Brito 
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; Wide-World Studios between law and theol 
MceNUTT ogy, disputes which have 
arisen from time to time 

since. The clergy did not relish the thought of 


handing over the practice of the law and the pl: 
of authority to non-clerical lawyers. 

This same opposition flared up at the time of 
the Reformation, when Catholic and Protestant 
joined hands, figuratively speaking, against the legal 
profession. This opposition was carried to the new 
continent by our Puritan forefathers and the clergy 
reigned supreme in Colonial America 


It is significant that the rise of the legal pro 
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been taught by the demagogue, by the editor and 
by the school teacher that his will, if, as and when 
expressed by the legislature, is law. (It is law, 
when and as interpreted by the courts in the light 
of reason and juristic science.) His opinion is pub- 
lic opinion. He is the public and it is for him that 
we have administration of justice. After all, he is 
the judge of its efficiency because he accepts the 
remedy or the penalty and pays the bill. 

In this connection I invite your attention to 
the preamble of the Canons of Ethics of this Asso- 
ciation. “In America, where the stability of courts 
and of all departments of government rests upon 
the approval of the people, it is peculiarly essential 
that the system for establishing and dispensing 
justice be developed to a high point of efficiency 
and so maintained that the public shall have abso 
lute confidence in the-integrity and impartiality of 
its administration. The future of the republic, to 
a great extent, depends upon our maintenance of 
justice pure and unsullied. It cannot be so main- 
tained unless the conduct and the motives of the 
members of our profession are such as to merit the 
approval of all just men.” 

I speak with careful sincerity when I say that 
the legal profession does not receive the approval 
of the ordinary man. He is not satisfied with pres- 
entday administration of justice and does not hesi- 
tate to say Many of our profession have re- 
ceived his mutterings in complacent silence or have 
lectured him on “respect for law” or on “the Con- 
stitution.” 

The ordinary man, 


SO. 


who is not a criminal, has 
respect for law, using that term in the sense of 
justice or the legal order. He loves it. It is his life. 
But he is disgusted with “sacred” rules, principles 
and practices which are antiquated and do not se- 
cure the justice which he desires. He respects 
the working rather than the content of legal rules 
and principles. He respects the Constitution when 
it proves to be the guarantee of life, liberty and 
property, and when it actually promotes the general 
welfare 

He knows what a man like Henry Brougham 
meant when he used these words in the House of 
Commons: “It was the boast of Augustus that he 
found Rome of brick and left it of marble. How 
much nobler will be the sovereign’s boast when he 
shall have to say that he found law dear and left 
it cheap; found it a sealed book and left it a living 
letter ; found it the patrimony of the rich, left it the 
inheritance of the poor; found it a two-edged sword 
of craft and oppression, left it the staff of honesty 
and the shield of innocence!” That speech, de- 
livered in 1828, resulted in the appointment of the 
Royal Commission whose reports brought about 
the Common Law Procedure Acts and the Judica- 
ture Acts. Both of these acts improved the func- 
tioning of law. 

The ordinary man looks to the legal profession 
to secure a workable system of justice for him 
When the profession fails to do this, he rises in his 
might to apply his so-called common sense and 
tinker with the machinery. Most of our adminis- 
trative boards and commissions are the results of 
lay efforts to meet needs unsatisfied by our admin- 
istration of justice. 

The present situation clearly brings out four 
points: First, that the actual administration of jus- 
tice has been passing from the courts to administra- 
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tive boards and commissions; second, that this is a 
lay threat against legal authority; third, that the 
legal profession must formulate in legal principles 
the results of administrative experience in order to 
prevent our government from becoming a govern- 
ment of men and not of laws; and fourth, that the 
legal profession must make a critical examination 
of judicial organization and administration with a 
view to adapting them to the changing needs of 
society. The profession is making such an exam- 
ination of judicial organization (you have just 
heard the report of the Chairman of the commit- 
tee) and the os is paying particular atten- 
tion to the methods of selecting judges. 

Since the end of the first quarter of the iin. 
teenth century we have been committed to the 
popular nomination and election of state and local 
judges. This has been called ‘‘America’s most colos- 
sal blunder in statecraft.” 

The historical background of the present situ- 
ation is clear. After almost half a century of selec- 
tion of judges by appointment, one of the many 
revivals of the traditional lay attitude toward the 
lawyer and others, who followed’a calling based on 
special training and ability, and the exigencies of 
frontier life brought about the selection of judges 
by popular choice. This method caught the fancy 
of the electorate in all parts of the country. Only 
a few of the states refused to accept it. It became 
a part of so many state constitutions that discus- 
sions of the subject became academic. Attempts 
to change constitutional provisions or to adopt new 
state constitutions have, for the most part, re- 
sulted in failure. 

Is this method of selecting judges satisfactory? 
Do the judges, thus selected, measure up to their 
responsibilities under our form of government? If 
the verdict of the man on the street is to be ac- 
cepted, if the reports of those who have been giving 
serious study and consideration to the problem of 
administering justice are well founded, the answer 
to both questions is “No” 

The objections to the elective systems are: 
that political influence outweighs merit in the se- 
lection of judicial candidates; that in statewide 
elections and in local elections in urban centers it 
is not possible for the voters to estimate in any 
way the qualifications of the candidates; that elec- 
tive trial judges, who wish to perform their full 
duties, are subjected to attempted intimidations on 
the part of political leaders and other organized 
forces ; and that lawyers of the highest qualifications 
are not attracted by a career on the bench. It is 
an unhappy commentary upon our system to be 
forced to admit that all of these objections can be 
supported by ample evidence. It might be possible 
to meet the first three objections by the adoption 
of reforms in the elective system and the enactment 
of legislation for the protection of the judiciary. 
The fourth objection presents serious difficulties 

Increasing numbers of those who have won 
leadership at the bar are unwilling to submit to the 
unwarranted abuse and vilification which have be- 
come a part of candidacy for public office. Common 
decency and fair play seem to be forgotten in the 
heat of the campaign. Many, who would be useful 
public servants, are unwilling or unable to develop 
the sense of humor and indifference to criticism 
necessary to withstand such onslaughts. 

The comparatively short terms of elective 
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judges, the uncertainty of tenure, the lack 
vision for retirement and inadequate salary s 
are additional pertinent reasons for declining 
ice on the bench. 

Another moving reason especially in rural 
munities is the great difficulty of reestablishi: 
practice after retirement from judicial service 
like the clients of other professional men 
women the lawyer’s client does not change 
one law office to another. For this reason it 
difficult to rebuild a practice once lost as it is 
establish a practice at the outset. 

As a result many who seek elective judi 
positions fall under one of three classifications: 1 
young lawyer who seeks experience and prestige 
service on the bench; the unsuccessful practitione: 
the old lawyer who has failed to accumulate a co: 
petence and who wishes to retire from the act 
practice at public expense. In ali parts of the 1 
tion exceptions can be found. All present 
testify to the high qualifications of numerous in 
vidual judges, who exemplify the finest traditio: 
and aspirations of the profession. Unfortunate 
too many of the total number do not rise above t 
level of mediocrity. This is the evil which the pr 
fession would and should prevent. 

Several remedies have been suggested: Nom 
nation of judges by petition and selection by popu 
lar vote at separate, non-partisan elections ; appoint 
ment by the executives with or without the consent 
of some other governmental agency such as the se: 
ate; non-partisan, popular election of all member 
of the highest court, subject to recall, who shal! 
have the power to appoint and remove all sul 
ordinate judges; appointment by the executives 
from lists submitted by a representative judicial 
council or like governmental body. 

There are objections to all of these suggestions 
The addition of the costs of special elections to th 
already overwhelming burden of taxation makes 
such a plan inadvisable during a period of economi 
stress. The practical difficulty of holding non 
partisan elections in rural communities where th« 
lawyers themselves are the known political leaders 
defeats the purpose of such an election. The pla: 
of the selection of subordinate judges by an elected 
higher court has many desirable features if the re 


call of elected judges is stricken out. In times of 


economic and social stress recall of judges is an ex 
tremely dangerous thing. 

The wise course may be the unpopular cours« 
A sound, courageous but unpopular decision might 
wreck the court and destroy the system. This does 
not mean we cannot find devices for the removal 
from office of judges who are not faithful to the 
duties imposed upon them. Such a device must 
be a part of any plan which is adopted. TI can say 
to you in all sincerity, no executive desires to add 
to his burdens by appointing judicial officers. As 
a matter of fact, the power of appointment is the 
bane of any executive office. Furthermore, execu 
tive appointment with or without the consent of 
another governmental agency necessarily has 
some partisan, political background. It involved 
in one case the resignation of two United States 
Senators and involved in other cases the disrup- 
tion of certain political as well as judicial ma 
chinery. In an effort to improve the administration 
of justice all executives would gladly accept their 
part of the responsibility by selecting judicial offi 
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highest honor, the goal toward the achievement of 
which all members can set their minds and hearts. 

Client caretaking is only one phase of a law- 
yer’s duties. Public service of a high order is the 
distinguishing mark of the profession as long as 
it deserves that classification. 

We say we have a government of laws and not 
of men, but the personal bent and ability of those 
who would administer the law can never be wholly 
excluded. We have the treasure of the law, as Saint 
Paul said of the treasure of the light of the glory 
Our high enterprise 
to make these vessels the best the land 


of God, “in earthen vessels”. 
must be 
affords. 

The burden of arousing the public and of rais- 
ing the standards of bench and bar rests upon the 
legal profession. It must not and cannot avoid its 
responsibility. Nor can it leave in this critical 
period the great question of raising professional 
standards to be fought out, as Mill said, “between 
ignorant change on one hand and ignorant opposi- 
tion to change on the other.” 
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By Hon. Sivas H. StRAwWN 


For President of the American Bar Association 


e followed the work of 

the Unauthorized Practice 

the American Bar Associa- 

te the splendid service done by 


especially the ability and 
The Association and the 
tee a debt of gratitude. I 
the bar realize that obliga- 


hether the public 


re apt to regard efforts by 
administration 
Perhaps it 
that sometimes laymen do 
bility of the lawyer and 
ly serve his client 


celfis motive 


repared to do so. In the final 


er is incompetent it is the 
‘ourts are full of the mis 
Right-minded lawyers deplore 


session of the 


National Bar Progran 


Bar A tion at Milwaukee, on 


those mistakes and bar associations are constantly 
engaged in endeavoring to purge the bar of incom- 
petents. 

In their efforts much resistance is met. Evi- 
dence of the resistance not only of laymen but also 
of some members of the bar, who should know 
better, to purification in the practice of the law 
appears in the reports of the Committee on Unau- 
thorized Practice which have been submitted to the 
\ssociation for several years, and in the reports of 
the Council on Legal Education and Admissions to 
the Bar. 

Despite the energetic and able activities of the 
Council, ever since the adoption of the resolution 
based upon the report of the Root Committee at 
the meeting of the Association in Cincinnati in 1921, 
the recommendation of the Association that a min- 
imum of two years of college education or its 
equivalent be a prerequisite for admission to the 
bar, has been adopted in but 24 of our 48 States. 
It is encouraging to note, however, that much prog- 
ress is now being made. The Council has been 
most wise and patient in meeting the resistance to 
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a rule which, it seems to us, should be promptly 
implemented. 

To those who have not given any particular 
attention to the subject, doubtless it is surprising 
that any court or legislature should resist a law 
or rule requiring as a condition precedent to the 
practice of the law that a student should have the 
equivalent of a minimum of two years in a college 
and three years in a law school. But to those of 
us who have been more or less active in the efforts 
of the committee, the resistance, while provoking, is 
not surprising. 

As you know, a stock argument is that, inas- 
much as John Marshall and Abraham Lincoln were 
not graduates of a college or a law school, others 
might follow their example. The fallacy of that 
conclusion is obvious, because it must start with 
the premise that every aspiring law student is a 
Marshall or a Lincoln. The argument also ignores 
the fact that there has been considerable develop- 
ment in educational opportunities since the times 
of Marshall and Lincoln. 

It is difficult to understand why there is oppo- 
sition to the idea that one who is to devote his life 
to the practice of a learned profession, dealing with 
the property and maybe the life or liberty of our 
citizens, should not be required to be so well quali- 
fied by a prescribed apprenticeship as a plumber 
whom you summon to fix the kitchen sink. 

After having read, as you undoubtedly have, 
the comprehensive reports submited by the Com- 
mittee on Unauthorized Practice for the several 
years past and after having heard the discus- 
sions by the committee and the loyal members of 
the bar, at the meetings of the American Bar Asso- 
ciation and of the State and local associations as 
well, it would be an imposition upon your patience 
were I to reiterate what has been said and done. 

I submit that all right-minded lawyers realize 
the difficulties inherent in the situation and that 
they are individually or collectively, through their 
several bar associations, doiug their best to correct 
the evil. This is evidenced by the resolutions and 
rules of conduct which have been adopted by the 
several associations. 

The immediate question is how can these rules 
be made effective, generally, throughout the coun- 
try? Many courts have dealt with specific cases. 
As you know, one of the leading cases on the sub- 
ject is that of The People v. People’s Stock Yards 
Bank, reported in volume 344 of the Illinois Supreme 
Court Reports, at page 462. In that case the bank, 
through attorneys in its regular employ, was doing 
about everything that could he done in the practice 
of the law. It was proceeded against by the Chi- 
cago Bar Association in the name of the People by 
an information charging contempt of court. In its 
decision the Supreme Court said: 

“It is just as essential to the administration of justice and 
the proper protection of society that unlicensed individuals 
should not be permitted to prey upon the public in that sphere 
of the practice of the law as it is with respect to proceedings 
in the courts. It is no less a usurpation of the function and 
privilege of an attorney and an affront to the court having 
sole power to license attorneys, for one not licensed as such 
to perform the services of an attorney outside of court pro- 
ceedings. As stated above, this court has inherent power and 
control over the general subject of the practice of the law and 
this includes the power to punish unauthorized persons for pre- 
suming to practice law without being licensed so to do by this 
court. Respondent is a corporation. It has not been and cannot 
be licensed or permitted by this court to practice law. A cor- 
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poration can neither practice law nor hire lawyers to carry 
the business of practicing law for it. The right to practice law 
attaches to the individual and dies with him. It cannot be made 
the subject of business to be sheltered under the cloak of 
corporation having marketable shares under tl 
laws of inheritance.” 


descendable 


The Court fined the offending corporation $1,000 

The latest court decision which has 
my notice is that recently rendered by the Supreme 
Court of Missouri. The decision turned on the 
application to the facts of certain sections of the 
Revised Statutes of the State defining the practice 
of law and law business and forbidding any unau 
thorized person or any association or corporation to 
engage in such practice or business. 

The court held that the drawing or procuring 
or assisting in the drawing, for a valuable consider 
ation, of any Will or any paper, document or in- 
strument affecting or relating to secular rights, 
need not be done in a represenative capacity in 
order to come within the purview of the statutes; 
that trust companies under Missouri statutes have 
no incidental powers as corporations to engage in 
the practice of law by writing, aiding or assisting 
others to write Wills; that the nomination of a 
trust company as an executor or trustee constitutes 
a valuable consideration within the meaning of the 
statutes. 

The court imposed a fine against the trust com 
pany for violating the statutes indicated 

While some banks and trust com; 
obdurate, I believe that most of the high class 
institutions conducting a fiduciary or trust business 
are co-operative and helpful. For example, so long 
ago as 1929 the Corporate Fiduciaries Association 
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Obviously, the bar canot prevent the unau- 
thorized practice of the law without the co-opera- 
tion of the public. To obtain this is difficult for 
the reason that, while the bar can discipline its 
members, it has no jurisdiction over the public. It 
therefore seems that the problem of convincing the 
public, difficult though it may be, is the responsi- 
bility of the lawyers and that their activities must 
be exerted along two lines: 

First, education of the courts to the necessity 
of administering drastic discipline to lawyers who 
disregard the ethics of their profession. 

Second, education of the public in impressing 
the courts with the necessity of such discipline and 
of adopting effective rules. 

In States where the regulation of lawyers is 
provided for in the statutes, the public should be 
impressed with the necessity of proper legislation 

I submit, however, that a condition precedent 
to the effective accomplishment of either of these 
purposes is the education of Johnny Q. Public to the 
fact that he is more vitally interested in the unau- 
thorized practice of the law in the administration of 
justice than anyone else; that it is he and not the 
lawyer who suffers from the mistakes of those who 
are attempting to do that for which they are not 
qualified. 


Leading Articles in Current Legal Periodicals 


American Journal of International Law, July (Washing 
ton, D. C.)—Legal Aspects of the Japanese Pronouncement in 
Relation to China, by Charles Cheney Hyde; Can an Anarchy 
be a State? by Thomas Baty; Inhibitions upon the Treaty 
Making Power of the United States, by Pitman B. Potter; 
The Narcotics Convention of 1931, by Quincy Wright; The 
Role of the Great Powers in Treaty Revision, by Harold J. 
Tobin; The Preparation of International Labor Conventions, 
by Francis G. Wilson. 

Boston University Law Review, June (Boston, Mass.) 
The Monetary and Legal Tender Acts of 1933-34 and the Law, 
by John E, Hannigan; Nationality of Minors, by Charles O 
Monahan; Roman Law in the United States, by Charles P. 
Sherman; Extradition and Rendition, by Frank Kopelman; 
The Sales in Bulk Law in Massachusetts, by Elmer Brown 
The Growing Power of the Presidency, by Frederick M. Dav 
enport. 

Journal of Criminal Law and Criminology, including the 
American Journal of Police Science, July-August (Chicago) 
Partial Insanity, by Rollin M. Perkins; Test of Non-Paternity, 
by Sanford B. Hooker and William C. Boyd; Law Among 
the Chinese in Chicago, by Remigio B. Ronquillo; Law, Pro- 
cedure and Punishment, by William Christie MacLeod; Rela 
tion of the Psychiatrist to the Juvenile Court, by Harold S 
Hulbert and Frank J. Sheehan; The Prison Labor Problem, 
by Blake McKelvey; Documentary Evidence in Election Frauds, 
by Katherine Keeler. 

Columbia Law Review, June (New York City)—The 
Scope and Nature of Concurrent Power, by J. A. C. Grant; 


Towards Legal Understanding: II, by Walter Nelles. 
Law and Contemporary Problems, June (Durham, N. C.) 
Human Factors in the South’s Agricultural Readjustment, 


by Rupert B. Vance; Cotton Acreage Reduction and the Tenant 
Farmer, by Paul W. Bruton; Agricultural Cooperation in To- 
bacco, by John Hanna; Flue-Cured Tobacco Developments un 
der the AAA, by Joseph G. Knapp and L. R. Paramore; Pro 
duction Control by Taxation, by David F. Cavers; The Bank- 
head Experiment, by Paul J. Kern; In Defense of the Bank- 
head Act, by G. W. Forster; Congressional Power to Control 
Cotton and Tobacco Production, by Douglas B. Maggs; Rural 
Relief in the South: FERA’s Problem in Eastern North Caro 
lina, by G. W. Blackwell. 

Notre Dame Lawyer, May (Notre Dame, Ind.)—The Con 
stitutionality of New Deal Measures, by Clarence Manion; 
Shall we Democratize our War-Making Machinery? by For- 
rest R. Black; Extra-Territorial Jurisdiction of Courts of 
Chancery, by Charles Levin; The Digest, by Torquoto Carlo 
Giannini; Condemnation Proceedings, by James Regan Fitz- 
gerald. 





REAL PROPERTY SECTION IS ORGANIZED WITH 
RECORD-BREAKING MEMBERSHIP 


Milwaukee meeting—that on Real Property. 

It started off, according to Chairman R. G. 
Patton, of Minnesota, with the largest list of mem- 
bers of any Section that has yet been organized. 
The total was somewhere around 2,200. The in- 
terest thus indicated shows that the new subsid- 
iary organization of the Association comes in re- 
sponse to a real demand from a large part of the 
Bar, and also that it should have a distinct influence 
in increasing the general membership of the parent 
body. 

Mr. Patton, who was one of the moving spirits 
in the organization of the Section of Real Property 
Law and chairman of the committee appointed to 
consider the project, called the meeting to order 
on Tuesday morning. He acted as temporary 
chairman until the organization was perfected. In 
opening the proceedings he summarized a paper 
which had been prepared and distributed to those 
in attendance in which he spoke of the province of 
the Section and gave an outline of its probable ac- 
tivities. Speaking of the importance of the subject 
and the very large number of lawyers who are di- 
rectly interested in real property law, he said, in 
part: 

“I need hardly mention the fact that organiza- 
tion, like specialization, can be carried too f 


A NOTHER Section was added to the list at the 


lar. 
Organization of too small a group, or with too lim- 
ited a field of interest, would be decidedly unprofit- 
able to all parties concerned. In neither respect, 
however, are we in that class. As a dean of a law 
school recently remarked to me ‘nearly half of the 
subjects in the usual curriculum are concerned with 
real property matters.’ In addition to the general 
subject of property or real property there are, to 
mention only the major related subjects: mort- 
gages, future interests, trusts, wills, descent and 
administration, landlord and tenant, conveyancing, 
and real actions. Among the lesser subjects which 
dove-tail into the real property lawyers’ work are 
certain portions of commercial paper, bankruptcy, 
and even torts. It is to be noted that real prop- 
erty law, though varying somewhat in different 
States, is one of the large subjects of general appli- 
cation, and not limited like some subjects to the 
existence of navigable water, minerals, or other 
local conditions. Real estate is one form of wealth 
which extends from coast to coast. Its total esti- 
mated value is 176 billion dollars, or 65% of the 
nation’s wealth. Its assessed value in New York 
City alone is 19 billion dollars. To the average man 
it represents his entire wealth. A homestead is all 
he accumulates in his journey through life. 

“The volume of real estate securities also runs 
into many billions of dollars. Government publi- 
cations list those on homes alone, city and country, 
at 24 billions. Because, therefore, of both its value 
and its importance, real estate furnishes the major 
portion of that part of the law business which is 
concerned with property rather than with persons. 
Practice of branches in the latter category may 
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bring more publicity—domestic relations, crimir 
proceedings, personal injury, and the like—but 
must not overlook the importance and volume bx 
in city and country of practice dealing with tit 
examinations, boundary disputes, condemnati 
proceedings, partitions, foreclosures, mechani 
liens, conveyancing, flowage, drainage, irrigatio1 
devises, leaseholds, trusts, future estates, and oth: 
matters growing out of the ownership of real pro, 
erty. There are few law offices that do not hav: 
some of this business and there are a great numbe: 
in which it is the major part of their practice. 

“It would astonish you, if you were to tak 
time to go through the Martindale-Hubbell Direc 
tory and note the number of law offices, in bot! 
the geographical and biographical sections, which 
direct attention in their cards to real estate law, 
titles, probate law, or which list as clients corpora- 
tions whose main law business pertains to real 
property matters. As I remember it, the percent 
age of such cards amounts to about 30% of all 
those in the directory. . 

Chairman Patton then dwelt upon the impor 
tance of having certainty in the law and stated that 
one of the worst features of real property practice 
at the present time is the fact that a number of stat 
utes and decisions have created uncertainty. “To 
be specific,” he continued, “there are many fore 
closures which are apparently good. There are 
many titles based upon conveyances as to which 
no objection whatever can be made, and yet, as to 
both of these, there exist uncertainties which either 
can not be cleared up or as to which the cost of 
clearing up is too great. So long as this situation 
exists real property lawyers can not give entirely 
satisfactory service to their clients.” 

He then gave illustrations of the various uncer- 
tainties which confront the lawyer in this field; 
those created by the Bankruptcy Act, by the deci- 
sion of the United States Supreme Court in Isaacs 
vs. Hobbs (282 U. S. 734) to the effect that a bank- 
ruptcy court had exclusive jurisdiction over a bank- 
rupt’s real estate, wherever situated, including fore- 
closure proceedings; by various Federal Statutes 
not immediately concerned with real property, and 
by the judgment lien statutes of various States. He 
concluded by pointing out the interest which real 
estate lawyers had in the Restatements of the 
American Law Institute—even of the restatement 
of such an apparently remote subject as torts. 

Hon. Henry Upson Sims, of Alabama, who was 
also a member of the original Committee on Or- 
ganization for the Section, brought up the ques- 
tion of the “drift of the law” with reference to the 
rights involved in the passage of airplanes over 
private property. He touched briefly on the his- 
tory of the contest between the two groups holding 
opposing views on this subject and declared that 
the conflict seemed almost irreconcilable. He then 
told of the American Law Institute’s solution of 
the problem, adding that it seemed to him that we 
must get down to the idea, expressed in the Re- 














there must be some sort 






ment Torts, that 


onception of privileged entry in the airspace 
e property or the law could never be gotten 
ny worthwhile basis. Those of us who must 
yach the subject judicially, he added, like the 
ican Bar Association and the American Law 
tute, felt that there must be some reasonable 
d betwee! these conflicting views. 
The subject is further discussed by Mr. E. 
les Browne, of Louisiana, Mr. James J. Hay- 
if Washington, D. C., and Mr. Philip Halpern, 
New York, ut no definite conclusion was 
hed. The discussion, however, illustrated very 
the chairman’s introductory statement about 
interest of real property lawyers in the Restate- 


At this point the Temporary Chairman ap- 
nted Mr. C. H. Friedman, of East Chicago, and 


ss Mary Lathrop, of Denver, on the Committee 
By-Laws, to assist Mr. Henry Upson Sims, who 
chairman by a previous appointment. He then 
troduced Mr. Everett Fraser, Dean of the Law 
ool of the University of Minnesota, who read 
aper on “The Unfortunate Status of Certain Fea- 
res of Real Property Law, and Suggested Reme- 
es.” Dean Fraser's paper was welcomed not only 
its scholarly treatment of the subject but also 
its definite contribution to the working pro- 
im of the new Section. 
Dean Fraser spoke of the variations in the law 
real property in the different States, depending 


the Constitutions and Statutes of those States 
! also upon the judicial view of what parts of 
e English law were suited to a particular State, 
ving some striking illustrations of the diversity 
1us originally created. Moreover, starting .with 
ese diverse views of what part of the English law 
ipplied in the several States, each State had con- 
tinued to develop the law of real property accord- 
to its own notions—which meant that State 
egislation on the subject had on the whole been 
quite haphazard. This unevenness of development 
the several States was still further emphasized 
y the matters on which there is legislation in some 
States and not in others. Various illustrations were' 
ven in support of these statements. 

“Thus in a measure in respect to judicial deci- 
ion and more largely in respect to legislation,” 
Dean Fraser continued, “each State has developed 
ts own systems of real property law. It may be 
that there is an advantage in having so many lab- 
ratories for experimentation in the law of real 
roperty, but we doubt this is the reason. No one 
an seriously suggest that conditions are so dia- 


.etrically opposite in the several States as to call 
for diametrically opposite rules in this branch of 
the law. Surely one rule is better than the other. 
But there has been nobody to speak with authority 
is to which rule is better.” However, Dean Frazer 
lid not think it wise to rush into Codemaking. "On 
this point he said 

“I do not favor an attempt at an elaborate 
codification of the law of real property. Where 
the common law is reasonably clear and certain, 
and where there is comparatively little conflict, I 
would leave it to be dealt with by the Restatement 
of the American Law Institute. Codification is an 
alluring idea in prospect. But in realization it is 


fraught with the greatest dangers. The law ex- 
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pressed in terms of statutes becomes arbitrary and 
crabbed. Attention becomes centered upon the 
words of the statutes rather than upon the general 
principles which they are intended to express. The 
result is an unsymmetrical development, too often 
disregarding the general principles of the law. In 
the main I would leave the common law of real 
property as it has been developed by the judges 
through the ages, and would merely eliminate by 
legislation the anachronisms and errors which ad- 
here to it. The uncertainties should also be reme- 
died. This could be done by different acts on dif- 
ferent topics, carefully worded so as not to disturb 
other parts of the law.” 

In his opinion, the need at the present time is 
for a survey of the law in each of the States, the 
selection of the best features from each and their 
adoption by the others. As illustrative of the mat- 
ters to which attention might be given, he men- 
tioned: 1. A simple statute that would eliminate 
the inconsistencies between the different types of 
future interests that may be limited to a third per- 
son. 2. Select an apt statute for abolishing the rule 
in Shelley’s Case. 3. Abolition of another rule anal- 
ogous to the rule in Shelley’s Case—the rule of 
“the worthier title.” 4. Modification of the law as 
to rights of entry and possibility of reverter. 5. A 
model statute governing the alienability of future 
interests in land. 6. A model statute providing for 
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the creation of joint tenancies without the necessity 
of two conveyances. 7. A reasonable statute re- 
specting accumulations. 8. A remedy by statute 
for the rule that a corporation can not be a joint 
tenant—as brought to the front in a recent New 
York case. Dean Fraser gave abundant support 
for each of these recommendations, but unfortu- 
nately lack of space at this time prevents giving 
more than the preceding skeleton-like outline. 

Mr. F. J. Lenicheck, of Wisconsin, spoke of the 
difficulty that lawyers in Milwaukee had with re- 
spect to judgment liens on real estate. The ab- 
stract might show ten or twelve judgments against 
John Jones, and it might happen that the party of 
that name who owned the property was not the 
judgment debtor. Mr. C. B. Peeler of Florida said 
that he could see many lines of great work ahead 
for the Section, and that it could accomplish some- 
thing to take back home for the country lawyer. 
Mr. H. M. Seaman, of Wisconsin, referring to Mr. 
Lenicheck’s remarks, pointed to the Michigan 
statute, under which judgment is not itself a lien 
against real estate, as a very good solution of the 
problem. Mr. George E. Beers, of Connecticut, 
said that the question was an excellent illustration 
of one way in which the Section could render serv- 
ice. It has been settled in his own State, where a 
judgment does not affect the land unless the judg- 
ment creditor files a notice in the land records that 
he has obtained the judgment. Mr. Stanley Feld, 
of Wisconsin, said he was informed that the Su- 
preme Court had recently adopted a rule aimed at 
this difficulty which contained certain provisions 
facilitating identification. 

In the absence of Mr. Charles C. White, of 
Cleveland, O., his paper on “Hazards to Title by 
Reason of Statutes Drafted for Commercial, Reve- 
nue or Enforcement Interest—Suggested Reme- 
dies” was read by Mr. Cleveland R. Cross, of 
Ohio. The morning session then adjourned. 

At the afternoon session an interesting paper 
on “The Evolution Now Taking Place in the Princi- 
ples of Real Property Law” was read by Professor 
Lewis M. Symes, of the University of Michigan 
Law School, one of the advisers of the American 
Law Institute on the subject of Real Property. 

Chairman Patton then called Mr. Sims to the 
chair, and he introduced Dean Charles E. Clark, of 
the Yale Law School, who spoke of one of the main 
problems confronting those who were attempting 
to restate the law on this as well as other subjects. 
The problem simply was whether an ancient rule 
of the common law, such as that relating to the 
destructibility of contingent remainders of which 
Mr. Symes had been speaking, should be restated 
as the general American law when everybody was 
convinced it was outworn and sure to go by 
way of legislative repeal if any court announced it. 
He did not think it was real to announce it as the 
law for other States in which there was neither 
statute nor decision on the subject. Dean Clark 
added further that he thought it was unfortunate 
that the form of the Restatement was such that a 
single black letter sentence was supposed to cover 
the law for the entire country. In his opinion “it 
would be better té try to state the existing picture 
as we see it, namely that there are statutes, there 
are decisions this way, and so on, and that in a good 
many States there seem to be no authorities, and 
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then express an opinion which is frankly an oy 
ion.” 

He felt that “not only may we 
evolution of property law by the care and precisi 
as well as the forward-looking character of « 
existing laws, but we can and should assist h 
and there by working out practical and fully 
veloped statutes to change existing difficulties.” 

After some further discussion of matters su 
gested in the two preceding papers by vari 
members of the Section, the chair recognized M 
Walter J. Trogner, of Minneapolis, who has be 
chairman for many years of the committee on re 
property of the local association. Mr. Trogner tol 
of what his group had done in Minneapolis to r 
habilitate the lawyers with the public, to cooperat: 
constructively with real estate interests, and t 
keep fully abreast of all the problems confronting 
lawyers in this field. 

The report of the nominating committee, 
which Mr. W. F. Bruell, of Redfield, S. D., wa 
chairman, was presented in his absence by M1 
Scott of Atlanta. The entire list was unanimously 
elected. Mr. R. G. Patton, of Minneapolis, was 
chosen chairman, Miss Mary F. Lathrop, of Denver 
Vice-Chairman, and Mr. W. N. Crook, of 
mont, Tex., Secretary. The full list of 
officers will appear in the “Directory of 
1934-35,” to be printed in our next issue. 

The Section then adjourned with the 
on the part of its members, as expressed fre 
quently throughout the sessions, that it was begin 
ning a career of usefulness to the law, the profes- 
sion and the American Bar Association. 
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the Association and to tell them briefly 
what it thought it could do to help them get under 
way and what it knew they could do to help the 
American Bar Association. 

As to the Association’s point of view, let there 
no mistake about that. It would not have ap 
proved the calling of a conference for the purpose 
of forming another National Bar Association. It 
would not have done it, first because there was no 
need for two such organizations and, secondly, be- 
at this time particularly, the Association 
that increasing membership which can be 
gained by enlisting the interests and efforts of the 
younger men of the Bar. It needs the enthusiasm, 
talents and time that the younger members can give 
to it. Furthermore, it should not be understood 
that the American Bar Association, by sponsoring 
the Conference, was concerning itself with fostering 
the increase of Junior Bar Associations in the 
greater communities. The Executive Committee 
recognized the value of such organizations, but re 
garded their formation as a purely local question 

The Association thought it could help by af 
fording the Junior Bar a gathering place, a forum 
in which common problems could be discussed from 
the viewpoint of the young lawyer, and by helping 
it secure an organization. And the younger men 
could help the Association by giving ability, energy, 
time and enthusiasm to its work. That work was 
not done at the Annual Meetings, but by the com 
mittees who are supposed to function all the 
time. Younger men are needed on those commit 
tees. For one thing, they have more time to give to 
them. 

“We hope and expect,” he.said, “to come to 
this Junior Bar Conference and to pick out from 
them the younger men who show promise, who 
show a recognition of the value of the work of ou 
Association and a willingness and capacity to en 
gage in it, and to put them on our important com 
mittees :” 

Mr. Harry S. Knight and Mr. John H. Voor 
hees, both members of the Executive Committee's 
sub-committee, also made talks, expressing the 
view that the Conference bade fair to become a 
very valuable factor in the work of the Association 
Mr. Lowell White, President of the Law Club of 
Denver, then told of its organization and operation, 
with the idea in mind, as he said, that there might 
be in its activities a suggestion of value to the Con 
ference. 

At this point the question of the appointment 
of a committee to nominate the permanent officers 
of the Conference was raised. There was quite a 
spirited discussion as to whether the nominations 
should be made by a committee or from the floor 
Chairman Van Wagenen finally suggested that the 
members from the various States get together and 
select chairmen and that these could then constitute 
a nominating committee. The first then 
adjourned. 

At the next session, which was held on Tues 
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day morning, Mr. Philip J. Wickser, of the Amer- 
ican Bar Association’s Committee on Coordination, 
spoke on “The Junior Bar and the National Bar 
Program.” He gave the historical background of 
the movement which has resulted in the National 
far Program, the philosophy upon which it is 
founded and the problems with which it finds itself 
confronted. He was given close attention by the 
members. 

He was followed by Mr. Joseph. D. Stecher, a 
member of the Conference from Ohio, who told of 
the form and activities of the Junior Bar Organ- 
izations in both his city and State. Many of the 
problems that these had had to solve were precisely 
the problems confronting the Conference. His ad- 
dress was received with generous and appreciative 
applause. Mr. Henry Bane, President of the Junior 
Bar Association of Durham, N. C., was then intro- 
duced, and told of a few of their experiences in that 
organization. It had been in existence for a year 
and during that time had found many conditions 
which were militating against the interests of the 
younger lawyers. He referred particularly to the 
indiscriminate practice of law by laymen, rang- 
ing from Justices of the Peace to Registrars of 
Deeds and Clerks of Courts. He thought that the 
National Conference might well address itself to a 
remedy of these conditions. 

Mr. B. A. Bowman, Chairman of the Commit- 
tee on By-Laws, presented the draft of By-Laws 
which the committee had prepared and moved their 
adoption. They were taken up seriatim and ap- 
proved except in one or two minor details. Mr. 
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Committee, then presented the list recommended 
by that body for election. The rules were suspended 
and they were elected by a standing vote. Mr: 
Minier Sargent, of Illinois, was nominated from 
the floor for Chairman in opposition to Mr. S. S 
Willis, of Detroit, the Nominating Committee's 
recommendation, but the latter was elected by a 
vote of 48 to 30. Mr. La Vergne F. Guinn, of Tex4s, 
was chosen Vice-Chairman, and Mr. William A. 
Roberts, of Washington, D. C., was named as Secre 
tary. The entire list of officers selected will be 
found in the “Official Directory” which will appear in 
our next issue. 

At the third session, held on Thursday morn- 
ing, Chairman Willis presiding, Mr. Carl V. Essery 
delivered an address on “Integration of the Bar.” 
Mr. Essary gave the background of the movement 
and especially emphasized the important part 
which younger lawyers could play in promoting its 
At the conclusion of his address 
answered a number of questions from the floor 
among them, whether he favored the legislative or 
judicial method of approach to integration. His 
reply was, in substance, that he thought the legis 
lative method of securing it was best, but that in 
States where there was no hope in that direction, 
the judicial route might well be used, in case the 
Supreme Court could be persuaded to act as it had 
acted in Illinois and Missouri. 

Mr. Edward J. Fleming, who had been active 
in the Junior activities of the Chicago Bar Asso- 
ciation during the past year, told what the younger 
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Resolutions were adopted extending the thanks 
of the Conference to the Wisconsin and Milwaukee 
Bars, to the Organization Committee of the Junior 
Bar Conference, and to the members and officers 
and Executive Committee of the American Bar 
Association. Another resolution was adopted 
designating those registered at the Conference as 
“Charter members of the Junior Bar Conference of 
the American Bar Association.” Additional resolu- 
tions on divers subjects .were presented at this 
point, but all were voted down without discussion. 
The Conference thereupon adjourned. 
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The resolution was adopted. 

The report of the Committee on Administra- 
tive Law, on motion of Judge David of Illinois, 
was postponed until the afternoon session. At that 
session it was again postponed until Thursday 
morning. 

The report of the Committee on Noteworthy 
Changes in Statute Law, in the absence of Chair- 
man Joseph P. Chamberlain, was received and filed. 
It made no recommendations and was purely in- 
formative. 


Committee on Legal Aid Reports 


In the absence of Reginald Heber Smith, the 
Chairman, Mr. John S. Bradway presented the re- 
port of the Committee on Legal Aid Work. Among 
other things, he said, the report stresses the im- 
portance of an organization known as the National 
Association of Legal Aid Organizations. 





First National Bar Program 
Session Deals with “Criminal 
Law and Its Enforcement”— 
Addresses Delivered— 
State Departments of 
Justice Urged 


HREE of the main sessions of the meeting had 
been set aside by the Program Committee for 
discussion of various parts of the National Bar 

Program. “Criminal Law and Its Enforcement” 
was the topic with which the fourth session dealt. 
President Evans, who has been one of the main 
driving forces behind the movement for the Bar to 
“do something” in regard to criminal law. enforce- 
ment, presided. He opened the session with the 
following remarks: 

“We are met here this afternoon to discuss 
‘Criminal Law and Its Enforcement,’ which is the 
first and by many deemed the most important and 
certainly the most fundamental of the four topics 
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President of the Illinois State Bar Association last 
year, I appointed a substantial committee to co- 
operate with the President of the American Bar 
\ssociation in his general program of criminal law 
and its enforcement, and I charged this committee 
with the study of the Code of Criminal Proce- 
dure of Illinois. For some time we have been work- 
ing on that subject in our State, without any def- 
inite time for the completion of the work, but 
making some progress. 

“The committee is now earnestly at work, and 
in the study of the subject of amending or bring- 
ing up to date the Code of Criminal Procedure, it 
decided that it ought to amend and bring up to date 
the substantive criminal law of Illinois. So that 
that part of the Code has been receiving the atten- 
tion of the committee for some time. 

“We hope to be able to present to the General 
Assembly in 1935 this modern Code of Criminal 
Procedure in our State. We have some encourage- 
ment in this effort because the State Bar Associa- 
tion for the past five or six years was working on a 
Code of Civil Procedure to modernize Illinois and 
bring it up to date, at least as compared with the 
other States. We succeeded last year in securing 
the adoption of a Code which those professing to 
be authorized to speak on the subject, say is one of 
the finest civil codes in the country, and we hope 
that we may be able to put this Criminal Code 
alongside of it. 

“T think you know what the Code of Criminal 
Procedure of the American Law Institute is. If 
you don’t, I will refer you to the Institute to get 
a copy, and I should certainly not take time to 
explain it here this afternoon. This committee 
makes the recommendation that, during the coming 
year, which is the legislative year in most of the 
States of the Union, the work of the committee be 
carried on, that the adoption of this modern Code 
of Criminal Procedure be urged in the various 
States, and that the American Bar Association 
support the work of the American Law Institute 
by becoming the agency for bearing the information 
of what the Institute has done in this respect. 
Obviously, the work of the Institute was to prepare 
the Code. It is not its business to provide the. 
propaganda for the adoption of the Code. It is 
the business of the American Bar Association to 
do that, and that we recommend.” 


Judge Ransom Presents Important Criminal Law 
Resolutions 


President Evans then recognized Hon. William 
IL. Ransom, of New York, member of the Executive 
Committee, who read a list of important and def- 
inite recommendations with regard to criminal law 
enforcement. These had been prepared by the 
Section of Criminal Law, after a study of the replies 
to the questionnaire which had been sent out to 
about 1,300 Bar Associations, and had later been 
presented to and approved by the Executive Com- 
mittee. 

These recommendations were neither unusual 
nor impromptu, Judge Ransom said. Although 
they had been brought together under the auspices 
of the Section of Criminal Law of the Association, 
they were not the work of any individual, group 
or committee. They were the results of a year’s 
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further study of realities and practicalities in this 
field, and they crystallized the experience in many 
States and communities. Today’s meeting marked 
a milestone in the life and work of the Association. 
There had been a year’s discussion as to criminal 
law and its enforcement and the time had come tor 
action on a definite program. 

Judge Ransom then read the recommendations, 
which were taken up and acted on later in the 
session, and concluded as follows: 

“With respect to these recommendations, as 
they have been drafted under the auspices of this 
Association and unanimously approved by the 
Executive Committee, may I say further that, con- 
ceivably, this program contains particular recom- 
mendations with which some of us would not indi- 
vidually agree. To others of us this program might 
seem incomplete and that other proposals should 
now or later be added. Nevertheless, this program 
as it is presented to you with the unanimous 
endorsement of your Executive Committee repre- 
sents a consensus of informed and competent opin- 
ion marshaled from all parts of the country under 
the leadership of this Association, and is something 
in behalf of which the organized bar can now swing 
into vigorous action. We do not ask you to vote 
for it and to approve it and then forget about it. 
The recommendation is that you approve it, get 
back of it and work for it and bring it speedily to 
pass.” 


Report of Section of Criminal Law 


Chairman Justin Miller, of North Carolina, pre- 
sented the report of the Section on Criminal Law. 
During the past year the Section had subordinated 
its activities to the program prepared by the Com- 
mittee on Co-ordination and designated as the Na- 
tional Bar Program. It had prepared the question- 
naire concerning the crime problem which had been 
sent out to State and Local Bar Associations and 
was greatly encouraged by the response which had 
been made to it. 

He then read a summary of the replies to the 
questionnaire, as printed in an article by Mr. Will 
Shafroth in the August issue of the American Bar 


Association Journal. The questionnaire, in addition 


to the statistics there presented, he continued, had 
also revealed the outstanding work in the criminal 
law field by local Bar Associations, an example 
being the report and recommendations prepared by 
a committee of the New York County Lawyers’ 
Association, and also the remarkable contribution 
which was being made by non-lawyer groups, such 
as the Anti-racket Council of Alameda County, 
California, and the Chamber of Commerce of that 
State. Concerning the resolutions which had been 
read by Judge Ransom, Chairman Miller said: 
“These proposals, if adopted and acted upon, 
will provide a splendid answer to our critics and to 
those honest citizens who ask what the American 
Bar is going to do about it. The function of the 
Association, its Section of Criminal Law and its 
Committee on Coordination, particularly, may then 
very well become one of clearing information and 
providing assistance to local associations in the 
form of speakers, drafts of legislation, commen- 
taries and arguments. It is not the function of the 
American Bar Association to take the place of the 
State and local associations, any more than it is the 
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function of the Federal Government to take the 
place of local governments in local law enforce- 


ment, but the State and local associations have a 


right to expect advice, assistance and suggestions, 


adapted, after careful study, to the conditions which 
must be met by leaders of the local and State 
groups. I assure you that the Section of Criminal 
Law, the Committee on Coordination, and the 
Association, through its Executive Committee, 
stand ready to help State and local associations in 
carrying forward this program.” 


Recommendation to Governors of the States 
Adopted 


Chairman Miller then presented the resolutions 
seriatim. The first one was as follows: 

“The American Bar Association recommends to the 
Governor of each state (where no such organization exists 
the establishment of a permanent Committee on Criminal 
Justice to be composed of lawyers and laymen charged wit! 
the duty of systematically following, improving and crit 
cizing the enforcement of the criminal law. Such comn 
tees should maintain close contact with the committees of 
the state and local bar associations dealing with criminal! 
procedure and police and should also, possibly throug 
membership on such committee of a representative of t 
United States District Attorney’s office, keep contact wit! 
the United States Department of Justice.” 

Mr. George A. Bowman of Wisconsin, a men 
ber of the Section, spoke briefly in favor of its adop 
tion. He felt that while the enforcement of the 
criminal law must rest primarily with the local 
enforcement agencies, the set-up proposed in the 
recommendation, which placed upon the Governor 
and his committee and upon the local and Stat« 
Bar Associations a part of the responsibility for the 
criminal conditions of the State, was certainly a 
splendid one. He was also satisfied that police and 
prosecution, as well as the press, which had stood 
staunchly for proper law reforms in Wisconsin, 
would welcome it, as it would be a reliable source 
to which they could turn for information as to what 
are proper legal reforms and also what would con 
stitute proper criticism of police and prosecutor 
and even of the courts themselves. He was confi 
dent that the recommendation would raise the 
standard of law enforcement in any community 
which adopted it. 


Recommendation to State and Local Bar 
Associations 


The resolution was adopted. The second one 
was then presented by Chairman Miller, who also 
moved its adoption. It reads as follows: 


“The American Bar Association recommends to each 
state and local bar association the establishment of a Com- 
mittee on the Reform of Criminal Procedure and also a 
Committee on Police and Prosecution. The committees on 
procedure should be charged with the serious consideration 
of the adoption of the model code of criminal procedure 
approved by the American Law Institute and with the spe- 
cific recommendations in regard to criminal procedure set 
forth in this resolution. The Committees on Police and 
Prosecution should deal with criticisms and improvements 
of the personnel, qualifications, training and methods of the 
police and prosecuting staff. These committees should work 
in co-operation with the Section on Criminal Law of this 
Association and with the International Association of Chiefs 
of Police.” 


Dean Albert J. Harno, of the Law School of 
the University of Illinois, spoke in favor of the 
resolution. In his opinion, it touched upon two 
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out that they weren't already prosecuting dishonest 
and unethical practitioners: 

Mr. Louis S. Cohane, of Michigan, ayreed that 
far too much had been said about the improper 
practices of lawyers during the sessions—far more 
than the small number and importance of unethical 
practitioners warranted. However, the motion was 
now Officially before the house and the American 
sar Association could not place itself before the 
American public in the position of having turned 
it down. The resolution was put to a vote and 
adopted. 


Certain Improvements in Criminal Law and 
Procedure Urged 


The next resolution presented by the Chairman 
was as follows: 


‘The American Bar Association recommends to each 
state bar association that it formulate improvements in crim- 
inal law and procedure and submit them to the courts, the 
legislatures and the people and that the state associations 
work for the promulgation of rules of court where that 
method is available, and for the enactment of laws and the 
amendment of constitutions when the desired improvements 
can only be accomplished by amendments of statutes or 
constitutions. It recommends: 

“(a) that the improvements in criminal procedure be 
based upon a thorough consideration of the Code of Crim- 
inal Procedure prepared by the American Law Institute, 
and especially the following provisions contained therein: 

“1. Giving the accused the privilege of electing whether 
he shall be tried by jury or the court alone. (American Law 
Institute Code, par. 266, which excepts cases where a sen- 
tence of death may be imposed.) 

“2. Permitting the impanelling of alternate or extra 
jurors to serve in the case of the disability or disqualifica- 
tion of any juror during trial. (American Law Institute 
Code, par. 285.) 

“3. Permitting trial upon information as well as in- 
dictment. Where indictment by grand jury remains a con- 
stitutional requirement, waiver should be allowed. The 
Association recognizes that in sound practice a grand jury 
indictment may be desirable on some occasions. (American 
Law Institute Code, par. 113.) 

“4. Providing for jury verdicts in criminal cases by 
less than a unanimous vote except in the case of certain 
major felonies. (American Law Institute Code, par. 355.)” 


The resolution was adopted, as was also the 
following one, which recommended 


“the adoption of the principle that a criminal defendant 
offering a claim of alibi or insanity in his defense shall be 
required to give advance notice to the prosecution of this 
fact of the circumstances to be offered and that in the ab- 
sence of such notice a plea of insanity or a defense based 
on an alibi shall not be permitted upon trial except in 
extraordinary cases in the discretion of the judge. (Law 
Institute Code, par. 235, provides for advance notice before 
evidence of insanity or mental deficiency can be introduced.) 

Chairman Miller then presented and moved the 
adoption of the following resolution: 

“Permitting court and counsel to comment to the jury on 
the failure of a defendant in a criminal case to testify in his 
own behalf. (At the 1931 meeting of the Association a law was 
recommended :* which the prosecution would be permitted to 
comment to the jury on the fact that the defendant did not take 
the stand as a witness. By section 325 of the American Law 
Institute Code, it is provided that the court may make such 
comment on the evidence as in its opinion is necessary for the 
proper determination of the case.)” 

Hon. Andrew A. Bruce, of Illinois, said that 
a good many people would contend that permitting 
the court and counsel to comment to the jury on 
the failure of the defendant in a criminal case to 
take the stand would deprive him of the privilege 
of not incriminating himself. A great deal of 
opposition would doubtless arise in the legislatures, 
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based on this proposition. It was perfectly true 
that in about forty-eight States there were statutes 
providing that a man cannot be compelled to testify 
and that comment may not be made on his failure 
to do so. But his theory was that when States 
thought it necessary to pass such statutes, it was 
because they had serious doubts as to whether the 
blanket constitutional provision that no man can be 
compelled to incriminate himself had any applica- 
tion to such a proposal as that contained in the 
resolution. 

“The real fact of the case,” Judge Bruce con- 
tinued, “is that those things got into the American 
law as a protest against torture, the third degree, 
and the statutes of Philip and Mary under which a 
man could be third-degreed by a police magistrate, 
and that there is nothing in the spirit of the Con- 
stitution which prevents us from providing that 
comment be made on the failure to testify. I per- 
sonally think it doesn’t make much difference be- 
fore the average jury, if a man doesn’t testify in 
his own behalf, to say that if that man was honest 
and innocent, he would rush to the stand and want 
to testify. But it does make a difference before the 
public.” 

Judge Bruce added that such comment might 
redound to the benefit of the defendant himself, as 
his own counsel would have the right to make his 
own comment on his client’s failure to take the 
stand. Mr. Tullis, of Louisiana, argued that the 
object of the trial was to ascertain the truth. In 
case of a civil suit to establish the liability of a 
defendant for a tort, counsel for defendant would 
be entitled to draw unfavorable inferences from the 
silence of the defendant and he saw no reason why 
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he should not do so in a criminal case. Judge 
Clarence N. Goodwin, of Illinois, inquired whether 
the proposal had been tried in other jurisdictions 
and if so, how it had worked. Chairman Mil] 
replied that he understood there were some juris. 
dictions in which the practice was used and, so far 
as he was informed, the lawyers were satisfied 
it. He called attention to the fact that the only 
new proposal in the resolutions was that the court 
should be permitted to comment. The American 
Bar Association already stands on record in 
of permitting the prosecution to testify, havin, 
adopted a resolution to that effect at the Atlantic 
City meeting. 


er 





Permitting Comment on Defendant’s Failure to 
Take Stand 

Judge Floyd Thompson, of Illinois, was of the 
opinion that the prosecuting attorney who can’t 
provide enough testimony to prove the man guilty 
beyond a reasonable doubt, and who must resort t 
a discussion of something that didn’t happen in 
order to prove a man guilty, is certainly empt 
handed. Just because a man didn’t testify doesn't 
make him guilty and has nothing to do with the 
case. There may be many reasons why a man wh 
is innocent of the charge doesn’t testify. 

Mr. Davidson, of Texas, cited a bail case in his 
State which he thought was much in point. The 
man who was applying for bail was charged with 
the murder of a woman, with whom he had been 
seen walking shortly before her death. He claimed 
that he had left her with some friends, whose 
names he did not disclose. In passing on the appli 
cation, the Judge said that the defendant could ver 
well have told who those friends were with whon 
he had left the deceased and thereby enlightened 
the Court. Mr. Davidson added that the jury were 
entitled to be treated as intelligent beings. If there 
was a trial for receiving stolen property, say an 
automobile, no man on the jury would fail to think 
that the defendant could have told where he got it 
and yet if counsel utters that thought, he has prac 
tically annulled and set aside the verdict. 

Mr. Louis S. Cohane, of Michigan, stated that 
it had been his privilege to participate in a similar 
discussion at Atlantic City. The trouble with us is 
that we are so hedged about with outworn tradi 
tions that we don’t use our common sense. Hun 
dreds of years ago it was necessary to protect the 
average citizen from the oppression of the State 
and the manipulation of the courts against the ac 
cused. Today the average honest and decent citi 
zen is safe in the hands of the modern courts, witl 
the kind of jurists we have in them. 

Hon. Otis F. Glenn, of Illinois, made a strong 
stand against the resolution. The proposition was 
to overturn all ideas of criminal law and criminal 
jurisdiction which we have known from earliest 
times, from England’s earliest days down to today 
in America. All the arguments that had been made 
were to the effect that if a man was accused of 
crime, he must take the stand and prove himself 
innocent. We should not, on the impulse of a pass- 
ing moment, overturn the law which has grown 
up and prevailed through all the history of this 
country. 
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Hon. J. R. Keaton, of Oklahoma, pointed out 
that the adoption of the resolution would certainly 
not have the effect of changing the rules of evi- 
dence which now obtain in the prosecution tor 
crime. If the testimony of the prosecution fell 
down, the case would be taken from the jury, and 
nobody need go on the stand. The resolution 
simply permitted the Court and the counsel for both 
sides to comment on the fact that the defendant 
did not testify. There might be instances where 
his failure to do so might be a strong circumstance 
against him and other instances when there would 
be no need for him to testity. 

Hon. J. Weston Allen, of Massachusetts, said 
that his experience as Attorney-General of his State 
had been the same as that of other Attorneys- 
General. It is almost impossible to get changes 
made in the criminal law which will protect the 
public against the artificial protection that has been 
thrown around the criminal over a period of years. 
The time has come when no such protection is 
needed. Today they are making justice difficult. 

On vote the resolution was overwhelmingly 
approved. 

Mr. Frank J. Hogan, of the District of Colum- 
bia, presented the report of the Committee on the 
Practice of Law in the District of Columbia, on 
behalf of Chairman Frank S. Bright, who was 
absent. It simply asked that the special committee 
be discharged and that the matter be left in the 
hands of the general committee. The recommen- 
dation was adopted. 

Mr. James Oliver Murdock, Chairman, then 
presented the report of the Committee on the Fac'li- 
ties of the Law Library Congress. It set forth the 
many ways in which that institution was aiding the 
Bar of the country and the need for, and advan- 
tages of, a continuous enlargement of its facilities. 
At the close of his remarks he presented a resolu- 
tion “That the American Bar Association favors 
the continued development of the facilities of the 
Law Library of Congress to the end that it may 
become the nation’s principal repository for legal 
literature and sources for research.” Adopted. 





Second National Bar Program 
Session Discusses “Effect of 
Unauthorized Practice of 

Law on Administration of 
Justice’’— Executive 


Committee Reports 


HE fifth session, presided over by former 

President Clarence E. Martin, furnished the 

occasion for a very lively debate on the report 
of the Committee on Administrative Law. The 
report, which is quite lengthy, was printed in the 
Advance Program sent out to the members before 
the meeting. It was evident from the interest ex- 
hibited that many members had read it and had 
formed some very decided opinions as to its signifi- 
cance. 

Chairman Caldwell, in his oral presentation of 


the leading features of the report, emphasized the 
committee’s view of its functions. “The service 
which this committee, if continued, can render,” he 
said, “has to do entirely with the adjective side oj 
the law, the machinery and not the purpose { 
which the machinery is used. Let us accept 
legislation vastly extending the scope of gove 
ment control. Let us assume that, for certain p 
poses and within certain limitations, it is necess: 
to repose legislative power and judicial power ir 
administrative agencies in order to give effect t 
this legislation. At this point, it seems to us, our 
mission begins. The experience of over seven hun 
dred years of Anglo-Saxon jurisprudence, and oj 
over two thousand years of Roman jurisprudence 
teaches us certain fundamental limitations and safe 
guards that must be insisted upon in the exercise 
of legislative and judicial functions, by whomsoever 
exercised. 

“Common sense gives us the same instruction 
An example of this in the legislative field is that 
laws should not be enacted in such a way that the 
people have no trustworthy means, either directly 
or through their lawyers, of learning what the law 
provides, or how and when it was enacted, or 
whether the agency had the power to enact it, or 
even whether it was enacted at all. An example 
in the judicial field is that no man should be 
judge in a case in which he has an interest. It is 
startling to hear it intimated in the name of ‘ex- 
perimentation’ that we should conduct a vivisection 
on our body politic in order again to learn these 
ancient lessons. At any rate, it seems to us, it is 
in the field of ascertaining and applying the neces- 
sary limitations and safeguards to administrative 
tribunals that the committee can be expected to 
perform its chief service.” 


Conclusions of Committee on Administrative Law 


The conclusions which the committee had 
reached from its consideration of the present situa- 
tion, with its multiplication of administrative bodies 
and its joinder of executive, legislative and judicial 
functions in the same body, without proper pro- 
visions for recourse to the courts by way of appeal. 
were set out in the Chairman’s statement as fol- 
lows: 

“1. In principle and with certain exceptions. 
the judicial functions of federal administrative 
tribunals should be divorced from their legislative 
and executive functions, and should be placed 

“(a) preferably in a federal administrative 
court with appropriate branches and divisions, in- 
cluding an appellate division, or failing that, 

“(b) in an appropriate number of independent 
tribunals (or a combination of such tribunals and 
an administrative court) analogous to the Board of 
Tax Appeals. 

“2. Again in principle and with certain excep- 
tions, and subject to the successful accomplishment 
of a segregation of their judicial functions, existing 
independent boards and commissions should be 
abolished, and their executive and legislative func- 
tions should be transferred to the several executive 
departments of the federal government responsible 
to the President. 

“3. Pending and subject to the accomplish- 
ment of the foregoing, certain reforms should be 
made in our existing administrative machinery.” 

The reader must be referred to the report itself 
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tive Committee create a special committee to study the effect 
of recent developments in national legislation and Governmental 
policies, as affecting the rights and liberties of American citi- 
zens and the maintenance of the guarantees furnished by the 


United States Constitution; and that such committee report its 


findings to the Executive Committee, and that the Executive 


Committee report the same, together with its comments thereon, 
at the next meeting of the American Bar Association.’ 

“That pursuant to the recommendation contained in said 
resolution, the Executive Committee authorized the creation of 
a Special Committee with the foregoing powers.” 

Chairman Martin at this point announced that 
the meeting would now take up the National Bar 
Program, the subject for discussion being “The 
Effect of the Unauthorized Practice of Law on 
the Administration of Justice.” He recognized 
Mr. John G. Jackson, of New York, Chairman 
of the Committee on the Unauthorized Prac- 
tice of the Law, who started the ball rolling by 
presenting the fourth annual report of that com- 
mittee. 

The report dealt with the activities in which 
the committee has been engaged and the policies 
which it has adopted. The committee had been 
created as a result of pressure outside of the Asso- 
ciation. It had begun by a general investigation 
of the subject of unauthorized practice, by means 
of a questionnaire and conferences with the repre- 
sentatives of other organizations national in scope, 
with title company ofhcials, law list publishers and 
others. The result was its report to the Atlantic 
City meeting in 1931. 


Work of Committee on the Unauthorized Practice 
of the Law 


“From the date of that report up to the pres- 
ent,” Chairman Jackson continued, “the volume of 
the Committee’s work has steadily grown. Pri- 
marily we have sought to stimulate interest and 
activity in the subject on the part of the State, dis- 
trict and local bar associations. Not only is it im- 
possible for our committee of five scattered mem- 
bers to undertake local activities, but any attempt 
to do so would have aroused local resentment. To 
be able to attain our purpose intelligently we have 
kept posted, as far as was possible, on the activities 
of local associations by reading their reports and by 
correspondence; we have followed pending suits, 
and read and digested important decisions ; we have 
supplied bibliography and advised local committees 
when so requested; we have answered and if pos- 
sible disposed of individual complaints or problems 
and where they could not be disposed of by this 
Committee we have referred them to a local asso- 
ciation. 

“To stimulate further interest and develop the 
position of organizations with whose activities we 
are concerned, the Committee has held an open 
meeting immediately prior to each annual meeting 
until this year. At these meetings two to four 
principal prepared addresses were given presenting 
the differing points of view. Prepared addresses 
were followed by open discussion, and I can fairly 
state that each meeting. usually lasted the full after- 
noon and was a real success. It not only aroused 
interest but served to educate those present, includ- 
ing members of the Committee. 

“We have endeavored at all times to be fair 
in treating the problems we have found and which 
have come to us. Our views on most, if not all, 
questions of unauthorized practice have been fully 
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stated in our reports and I will not take time to 
restate them here. 

“As to results, perhaps I am _ over-optimistic, 
but it is my conviction that substantial results have 
been accomplished in two directions, and that this 
has been evidenced by the replies to this year’s 
questionnaire. First and most important, interest 
and activity among state and local associations 
have greatly spread and increased; second, there 
has been a decrease in certain unlawful practices. 
The most notable example of this is in the fiduciary 
field. The answers to the questionnaire sent out 
this year show an improvement in three years of 
over 67%. This, I think, is due to the intelligent 
and fair consideration of that particular problem by 
both the Fiduciaries and the Bar. With a few un- 
fortunate exceptions the Fiduciaries have realized 
that corporations cannot practice law and the most 
successful trust officials also recognize that it is in 
the Fiduciaries’ best interest to have the good-will 
of the Bar and to avoid any responsibility for the 
preparation of legal instruments. The result of 
a contrary attitude so far uniformly has been ad- 
verse to the Fiduciary. The most recent decision 
is by the Supreme Court of the State of Mis- 
souri. 


Law Lists and Collection Agencies 


“The most troublesome situation has to do with 
law lists and collection agencies, but even so, prog- 
ress has been made in the right direction. We have 
found that a law list is a publication owned and 
controlled by a lay organization and published for 
purposes of profit. Members of the Bar themselves 


provide this profit by paying the publisher of the 


law list for the privilege of having their names 
published, and it is obvious that law lists would not 
prosper and grow unless they were successful in 
providing business for the lawyers who thus sup- 
port them. It needs no more than a statement of 
this simple fact to make it clear beyond any ques- 
tion of doubt that the law list is a means of solicit- 
ing business for a limited number of lawyers and 
offering the services of lawyers. This subject was 
fully discussed in a very able report of the Com- 
mittee on the Unlawful Practice of Law of the New 
York State Bar Association presented to the An- 
nual Meeting in 1934. I recommend that report to 
those who would like to go into the matter further.” 


Former President Strawn Delivers Address on 
“Unauthorized Practice” 


Hon. Silas H. Strawn, of Illinois, former Presi- 
dent of the American Bar Association, then de- 
livered his address, which is printed elsewhere in 
this issue. At its conclusion Chairman Martin 
stated that if there was no objection he would in- 
terrupt the proceedings long enough to introduce 
Dr. Walter L. Bierring, President of the American 
Medical Association, who was on the platform as 
a guest. 

Dr. Bierring was received with applause and 
spoke briefly, emphasizing the common aim of the 
two associations to create and maintain high stand- 
ards of professional service.. ‘We shall learn from 
each other,” he said, “and we can go along to- 
gether in advancing the interests of human welfare.” 

The Chair then recognized Mr. Charles A. 
Beardsley, of California. He said that perhaps the 


AMERICAN Bar ASSOCIATION JOURNAL 


best way to deal with the subject of unauthorize; 
practice would be to tell of something that hag 
actually been done about it. He then told the ston 
of the two major controversies which the Bar gj 
California has had with title companies and othe 
interests claiming the right to perform many sery. 
ices which involve the practice of law—one in 1934 
and the other in 1922. 
The War of 1934 in California 

“Early this year,” he said, “a proposal was ad 
vanced to amend the State constitution of Califor 
nia by an initiative measure to be put on the ballot 
next November so as to provide for the practice of 
law in certain respects by laymen. This proposed 
amendment provided that as long as the services 
were rendered gratuitously and not as an incident 
to any court proceeding, any corporation or any 
layman could draft any kind of a legal document 
and give advice in connection therewith. This pro- 
posed amendment also said that as long as the sery- 
ice was rendered as an incident to the carrying on 
or the development of any lawful business or to the 
creation of any lawful relationship, fiduciary or 
otherwise, corporations or laymen could draft legal 
documents, give legal advice, and perform all other 
services of a legal nature incidental thereto. This 
proposed amendment also said that as long as the 
corporation or association was organized upon a 
non-profit basis it could perform any legal services, 
either in court or out of court, for its members, 
either with or without compensation. 

“The campaign was organized for the submis- 
sion of this amendment to popular vote, and a war 
chest of $200,000 was provided as a preliminary 
fund. It was designated as a fund for the purpose 
of carrying on an educational campaign. This meas- 
ure was sponsored by the California Bankers As- 
sociation and seconded by the California Real Es- 
tate Association, the Retail Merchants Credit As- 
sociation, the California Land Title Association, the 
Life Underwriters Association, the California 
Building and Loan League, and the Automobile 
Club of Southern California. This latter organ- 
ization has a membership of 100,000. 

“The lawyers of California rallied to the de- 
fense of themselves and of the public under the 
leadership of Mr. H. C. Wyckoff, the president of 
our Integrated Bar. The board of governors of 
our Integrated Bar appropriated a war chest also, 
not of $200,000, but of $50,000, which was als 
designated as a fund for the purpose of carrying 
on an educational campaign. After this campaign 
was all organized and financed and everybody was 
ready to test the standing with the people of Cali 
fornia, the banks on the one side and the lawyers 
on the other, something happened. The $200,000 
and the $50,000 were allowed to find their ways 
back into channels other than educational. 


Temporary Truce to Afford Opportunity for 
Negotiation 


“Two committees were appointed, one by the 
president of the California Bankers Association, a 
committee of three, and one by the president of the 
State Bar of California, and those two committees 
were given by their respective groups full authority 
to sit down around the table and work out the prob- 
lems as between the bankers and their allies on the 
one side, and the lawyers on the other and endeavor 
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bar of California, and we have turned their neigh 
bors, their relatives, their friends, and their acquain 
tances into friends of the bar of California. That 
is one of the principal reasons you couldn't get those 
for the bankers and 197,905 for the 
lawyers. (Laughter and applause.) 

“The bar of California in the last seven years 
has gained this public respect and this public sup- 
port by serving the public better, by raising the 
standards of admission to the bar, by improving the 
administration of justice, that instrumentality 
through which we serve the public, and by a liberal 
use of that homely, old-fashioned remedy for lay 
encroachments that the Lord gave to Cain during 
the second generation of man on earth. Seeing that 
Cain was troubled by Abel’s encroachments upon 
Cain’s favor with the Lord, the Lord said unto Cain 
(Genesis 4:7): ‘If thou doest well, shalt thou not 


555,522 votes 


be accepted ?” 

Mr. George E. Brand of Michigan, stated that. 
“paradoxical as it may seem, the activity of the bar 
in endeavoring to prevent the unauthorized practice 
of law is, in the main, an activity of the bar against 
itself. Invariably it has been disclosed that mem 
bers of the bar were not only instrumental in creat- 
ing and continuing the encroachment but could be 
and were depended upon to prevent, if possible, bar 
or court interference. Indeed, except in the cases of 
isolated individual lay encroachment, very few do 
not, directly or indirectly, involve members of the 
bar. It has truthfully been said: ‘these unauthor 
ized practices would largely cease if it were not for 
the participation therein of members of the Bar.’ 
(Com. A. B. A. 1931 Report). 

“Generally such members have been regarded 
as reputable practitioners, who very frequently had 
attained prominence in the legal profession and the 
bar associations. It was particularly true in cases 
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of unauthorized practice of the law by corporations. 
This is not a criticism of employment in, or accept- 
ance of, the law work of corporations, but is in- 
tended to support the assertion that the ‘institu- 
tional’ lawyer, whether employee, general counsel 
or favored ‘designatee,’ has a particular responsibil- 
ity that no longer can be ignored. Had this respon- 
sibility not been ignored, the unauthorized practice 
could never have attained the proportions it did 
attain.” 


Lawyers as Aids to Unauthorized Practice of 
Law by Laymen 


Mr. Brand called attention to a number of 
typical situations with which those engaged in the 
effort to eliminate unlawful practice in Michigan 
were confronted—ranging from the case of the old 
and unsuccessful lawyer who, for a pittance, permits 
a layman to use his name as attorney in filing soli- 
cited injury suits, often for their nuisance value 
alone, to that of bar members who are directors 
and officers of trust companies which are engaged 
in performing legal services for the public. He 
added: 

“The practices were, and still are, widespread 
and by no means restricted to any particular state. 
Ample warnings to offending members of the bar 
have been sounded. While the combative efforts of 
the bar have heretofore been directed against the 
layman and lay institutions, the time has now come 
when such efforts should also be directed against 
bar members who persist in thus violating its code 
of ethics. The current report of this Association's 
Committee on Professional Ethics and Grievances 
(page 188) properly suggests that course. Fairness 
to numerous corporation counsel throughout the 
country who, without avail, advised against such un- 
authorized practices and refused to participate 
therein, often at the expense of loss of business or 
connections because of contra-advice by other coun- 
sel, dictates that such offenders either reform or be 
eliminated from the profession. No longer, how- 
ever, should they be spared from the spotlight.” 

Mr. Edmund B. Shea, of Wisconsin, presented 
“An Outline of the Functions of a’State or Local 
Bar Association Committee on Unauthorized Prac- 
tice of the Law.” Such a committee’s first function 
is that of investigation—to survey the field and find 
out what is actually going on in its particular com- 
munity. And in the discharge of this function the 
committee should welcome and utilize the coopera- 
tion of the press, which can, and in Wisconsin has, 
furnished powerful aid in giving the public the phil- 
osophy which is behind the movement, in pointing 
out the public interest involved and in waking up 
the Bar. 

The second function is that of organized study 
and discussion, and here again the press can lend 
powerful assistance. The third function is dealing 
with complaints. It takes a lot of time and work 
to deal with them, but that is the most important 
part of the committee’s job. It is so because it is 
by means of them that the program is translated 
into action. 


Remedies to Be Invoked Against Unauthorized 
Practice 


With the need for action, comes the choice of 
remedies. The use of injunctions is reported from 
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a few States, based generally on the idea that th 
right of the lawyer to practice is a franchise grantej 
by the State, and is thus a species of property whic 
equity will protect. Contempt of court is a ver 
effective and flexible remedy which has been used jy 
Illinois, Michigan and other States. It is perfect! 
adapted to the abuse, where the courts are willing 
to employ it. Criminal remedies are not so effectiy, 
and civil procedure is far more appropriate in deal. 
ing with this topic. Quo Warranto has been effec. 
tive in dealing with corporations and there is no rea. 
son why it should not be used more widely to reach 
individual encroachments. 

Mr. Sol Weiss, of Louisiana, closed the discus. 
sion with a strong statement of the necessity of 
making clear to the public the underlying philoso- 
phy of the movement and of enlisting it on the side 
of the profession in the fight against unlawful en- 
croachments. He said in part: 

“We can't expect support and sympathy from the 
public unless we can sell our ideas and unless we 
can convert the public to our views. A campaign of 
education is necessary, a campaign not merely at- 
tacking members of the public who are guilty of un- 
authorized practice of the law, because the public 
then gets the view that you lawyers are attacking 
the public. Every time an attack is leveled by the 
bar against a member of the public for unauthorized 
practice, the public rises up in resentment. But if 
we can convince the public that our ideas are cor- 
rect and our theories and conceptions are proper; if 
we can obtain the support of the public so that they 
will not be on the side of the violator of the law, the 
unauthorized practitioner, but will be with us who 
are trying to carry @long the flag and the standards 
of ideal justice and decent practicing, we will find 
we will have no difficulties, we will have no more 
damnant quod non intelligunt. It is a long, severe, 
and difficult process, but it is the only way out, so to 
speak, from our present emergency or our present 
state.” 


Winning Discussion in Contest 
Under Terms of Ross Bequest 
Is Read — Hon. Nathan L. 
Miller Delivers Address 
on “The Constitution and 
Modern Trends” 





HE Sixth Session was presided over by former 
President Charles S. Whitman. It marked the 
introduction of a new feature into the Annual 
Meeting—the reading of the paper winning the prize 
under the terms of the Ross bequest to the American 
Bar Association. It was also one of the high spots 
in the program for the meeting as former Governor 
Nathan L. Miller, of New York, delivered a very 
strong address at that time. A large audience had 
assembled to listen to both these speakers. 
Chairman Whitman began the proceedings by 
introducing the Chairman of the Committee on the 
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Your Association, however, has wisely suggested 
that this discussion be limited to the effect of con- 
stitutional limitations which are already existing 
and operative.” 

He then read his scholarly discussion of the 
very important and timely subject assigned to the 
contestants. It was listened to with much interest. 
lt will be found in another part of this issue. 

\t the conclusion of the paper, Chairman Whit 
man presented Mr. McFarland with an engraved 
certificate showing that he was the first winner in 
the competition and also with a certified check for 
$1,000. “I know,” he said, “that accompanying these 
are the congratulations of the Association, its best 
wishes, and the hope that for many years to come 
you may continue to render service and to adorn 
the great profession which is the profound concern 
of us all.” 

Chairman Whitman then introduced the speaker 
of the evening, Hon. Nathan L. Miller, of New York. 
He knew that the audience would appreciate and 
understand his personal gratification at being per 
mitted, through the kindness of our President, to 
present to the Association a life-long friend, a 
native son of the Empire State, of whom every New 
Yorker is -justly proud—a great lawyer, a great 
judge, a great governor and a great citizen, Nathan 


L. Miller of New York. 
Hon. Nathan L. Miller Addresses Association 


Governor Miller was received with great ap 
plause. He prefaced his prepared address on “The 
Constitution and Modern Trends,” with the remark 
that “a gentleman who is here present wanted to 
know when I had taken up archaeology, but no one 
who has followed the proceedings of this meeting 
can doubt that the subject is at least a live one, 
and I trust the time will never come when it will 
be deemed inappropriate to discuss the Constitu 
tion of the United States at a meeting of the Amer 
ican Bar Association.” 

Governor Miller then delivered his address, 
which will be found in full in another part of this 
issue. At its conclusion the audience rose and ap 
plauded. The meeting was then declared adjourned 





Section and Committee Reports 
—Meeting Approves Execu- 
tive Committee’s Recom- 

mendation for Permanent 
Organization of a Jun- 
ior Bar Conference 


HE seventh session was presided over by for 
 - President Guy A. Thompson, of Missouri 

It was mainly devoted to the presentation of re 
ports of Sections and Committees. 

Mr. Jo Bailey Brown, of Pennsylvania, Chair 
man of the Section of Patent, Trademark and Copy 
right Law, presented its report. This Section, he 
said, during the past year had continued its study 
of the patent laws and proposals for revision 
therein. That study had been systematically car- 
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ried on for several years. ‘The Section had not 
aggressively urged the passage of any legislation, 
although several important statutory changes, pro 
posed by the Section and approved by this Asso- 
ciation, are pending and will eventually in all 
probability be enacted by Congress. In the exist- 
ing rush of new legislation with which Congress 
has been occupied it had seemed wise, and in fact 
necessary, to wait for a more propitious time for 
urging any change of laws relating to the indus- 
trial rights with which the Section is peculiarly 
concerned. 

“However, at the present meeting,” he con- 
tinued, “this Section has approved an amendment 
to R.S. 4916 and it asks the Association for authority 
to sponsor a bill to that effect. The present statute 
provides that where, through inadvertence, acci- 
dent, or mistake, an inventor has obtained a patent 
that is inoperative protect the invention upon 
which he sought a patent, he may surrender the 
patent that has been granted, and ask the patent 
office for a reissue therof, corrected to protect his 
actual invention as disclosed in the Original Patent. 
But in the meanwhile, some third party in good 
faith may have put into use the invention disclosed 
in, but not claimed by, the original patent, and 
may therefore be innocently in position to be dam 
aged by change of the patent by reissue. 

“There is no statute establishing or defining the 
rights of such intervening third parties, but the 
courts have been disposed to protect the intervenor 
against enforcement of the patent in so far as it 
has been changed by reissue. The effect of such 
intervening rights on the validity of the reissued 
patent, as compared to a mere estoppel to enforce 
it against the intervenor, has not been determined 
by the courts and is a matter of considerable im- 
portance. Then, too, the time period in which such 
intervening rights may accrue has been differently) 
stated by different courts and is a matter of con 
troversy generally. 


Amendment of Law Relating to Reissue Patents 
Recommended 


“The amendment proposed by the Patent Sec- 
tion would fix the law on these two points, at 
least. Your approval of the following proposed 
change of statute is asked. 

‘At the end of present R.S. 4916 (U. 
Sec. 64) add: 


. but such a reissue patent shall have no effect to pre 
vent continued use of the patented invention by anyone who 
has in good faith prior to the application for said reissue 
used or made substantial preparation to use the invention 
covered by the reissue, but not covered by the original 
patent, and it shall be sufficient defense for any person 
sued for infringement of the reissued patent to prove such 
intervening use of the patented invention by himself or 
anyone in privity with him, but such intervening use of the 
invention shall not constitute a defense for other persons 
than those having such intervening rights and their privies ; 
The Commissioner of Patents shall publish notice of each 
application for reissue, and application for reissue shall be 
open to the public.” 


Chairman Brown then told of the meeting of 
the International Union for the Protection of In- 
dustrial Property which had been held in London 
during the past year. The United States is one 
of some thirty odd countries constituting this Un- 
ion, which has existed since 1885. At the meeting 
the existing convention had been amended in cer- 
tain important particulars. The revised. text had 
been published and circulated and the Patent Sec- 
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tion had approved the changes made. It had 
unanimously passed a resolution that the treat 
revising the Convention be approved and that 
prompt ratification by the Senate of the Unit 
States be recommended. 

The Section had also adopted a resolution 
all advertising of its members be restricted to 
type contemplated by the Canons of Ethics of 
American Bar Association, and had charged 
Committee on Ethics and Grievances with the 
sponsibility of reporting and acting on any 
parture therefrom by any members of the Patent 
Section. It had also gone on record as opposing 
any legislation or rules which would permit persons 
not members of the Bar from hereafter establis 
ing themselves as self-styled “attorneys,” “lawyers 
or “counselors” in patent practice. It had als 
adopted resolutions approving the system of writ 
ten examination of applicants for admission 
practice the Patent Office, which had r 
cently been adopted by that Office, and urgmg 
further requirements in the nature of a period 
apprenticeship and a character investigation based 
on personal interviews, to the end of protecting 


before 


the public from incompetent patent solicitors. 


Commitee to Study Certain N. R. A. Codes in 
Relation to Patent Rights 

The Section had further provided for a com 
mittee to study the questions involved in the effort 
made in some of the N.R.A. Codes to amplify, 
restrict or alter the rights of parties thereto in th 
matter of patent, trademark or design infringe 
ment, as compared to the rights and remedies es 
tablished by the statutes and decided cases. It had 
also instructed this committee to circularize the 
members of the Section to secure an expression of 
their individual views on the matter. There 
much controversy in the Section as to the pro 
priety of such Code provisions. 

The report with the resolutions 
therein was approved. 

Chairman John H. Wigmore, of Illinois, pre 
sented the report of the Section on International 
and Comparative Law. He first told of the interim 
meeting held at Washington on May 9, by the 
authority of the Executive Committee, an account 
of which has already appeared in the JoURNAI 
Coming to the present meeting, he stated that the 
Section had held four sessions. On Monday it had 
adopted a resolution presented by Clarence E 
Martin, recommending the adhesion of the United 
States to the Protocol for a Permanent Court of 
International Justice. At the Tuesday meeting the 
report of the Committee on a Commercial Treaty 
with Russia was presented and adopted. At the 
same meeting there was an address by Bainbridge 
Colby, of New York, on “The Johnson Act and 
International Debts.” 

On Thursday the Section received and adopted 
the report of the Committee on Powers of Attorney 
in Latin-American countries, together with a reso- 
lution which he would present. It had also heard 
addresses by James R. Knapp, of New a and 
by Mitchell B. Carroll, of New York, on the “Prob 
lems of International Double Taxation,” as well 
as an address by Richard W. Flournoy Jr., of 
Washington, D. C., on the proposed codification 
of our nationality laws 

On Wednesday evening there was a 
the Section at which addresses 
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Delegates, the membership of the Junior Bar Con 
ference to be limited to members of the Bar who 
are not over thirty-five years of age. It also rec 
ommended that the resolution offered ‘by Edward 
T. Lee, of Chicago, at the Grand Rapids meeting, 
on which Dean Lee had been afforded a hearing, be 
not adopted 


By-Laws Amended to Provide for Dealing with 
Complaints Against Non-Members 


The recommendation of the Executive Commit 
for the amendment to the By-Laws was ap 
proved. The amendment thus adopted, which had 
the Committee on Profes 
sional Ethics and Grievances, provides that “When 
complaints are made to the committee against law 
vers who are not members of the Association, said 
committee shall be authorized to recommend t 
the member of the General Council in the proper 
jurisdiction to take suitable proceedings before the 
state or local bar association of said state or local 
ity or institute disbarment proceedings, and it shall 
be the duty of the member of the General Council 
to so proceed under said recommendation.” The 
amendment was approved after Hon. Arthur E. 
Sutherland, of New York, had made a brief ex 
planation concerning its purpose and the need for it 

A motion was then made that the remainder 
of the report be approved, and this brought Mr 
Lee to his feet in support of his resolution. He read 
the significant parts of it, which requested the 
Committee on Professional Ethics and Grievances 
to investigate and report “whether it is ethical, and 
for the public welfare, and in harmony with the 
history and spirit of the profession, that hydra 
headed firms, interstate in their membership, should 
be organized, submerging and exploiting their fel 
low lawyers in large numbers” and producing vari 
ous other undesirable consequences: also whether 
the law schools of the country are serving the in 
terests of the individual and community, or have 
become the appanages of corporations, instilling 
into the mind of youth that a lawyer’s obligation 
is not primarily to the general public, and to the 
republic, but to the special interests and the money 
institutions of the country.” 


tee 


been recommended by 


Mr. Lee spoke briefly in support of his resolu 
\fter a few brief remarks by several other 
members in opposition, the Executive Committee's 
recommendation that it be not approved was 
adopted. The rest of the Committee’s report was 
then approved. 
Chairman Arthur T. Vanderbilt, of New Jer 
presented the report of the Section on Insur- 
ance Law. The Section has completed its first year 
of activity, he said, and has built up a membership 
of over 2,300, making it the largest Section in the 
\merican Bar 


tion. 


sey, 


Association. In so doing it has in 
terested many lawyers in the general work of the 
\ssociation. 

It has carried on its work chiefly through thir 
committees, each of which is devoted either 
to a particular type of insurance law or to some 
peculiar problem of insurance. This work “has 
been recognized outside of the Section; for ex- 
ample, the insurance commissioners of the several 
States have sought our assistance in drafting a uni 
fourm automobile policy; the insurance commission 
of West Virginia has requested our cooperation in 


teen 
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preparing a code for that State; the chairman of our 
Committee on Unemployment Insurance, Mr. 
Charles Denby, Jr., has been called to testify be- 
fore a subcommittee of Congress on the Wagner- 
Lewis bill; and the Committee on Federal Inter- 
pleader Legislation, aided by Professor Zechariah 
Chafee, Jr., of Harvard Law School, has cooper- 
ated with Senator Hebert in drafting important 
amendments to the Judicial Code with reference to 
interpleader. 

“The officers and counsel of the Section,” he 
concluded, “hope to increase its utility next year 
by a series of round table discussions on specific 
questions of current interest in the field of insur- 
ance law, in addition to continuing the general pro- 
gram developed during the past year.” 

Section of Legal Education Reports Progress 

John Kirkland Clark, Chairman of the Section 
of Legal Education, presented its report. At the 
outset he wished to call the attention to the exhibit 
of charts which the Section had prepared, and 
which were in the hall of the building, showing 
graphically the remarkable success of the Amer- 
ican Bar Association’s campaign for the improve- 
ment of standards of legal education throughout the 
States. Referring to one of them, which he held 
up to view, he said: 

“This particular map refers to the adoption by 
the several States of the two-year college require- 
ment of pre-legal education. You will see in the 
left-hand portion the country as it was at the time 
the Association approved the standards, only thir- 
teen years ago, with Kansas alone having that 
requirement, and you will see in the right-hand 
portion the situation as it is today, when one-half 
in number of all the States of the Union, with over 
sixty per cent of the population of lawyers and of 
the general population now living in States which 
have presently, or to take effect within a year or 
two, adopted this two-year college training pre- 
liminary to legal education. 

“When the American Bar Association, thirteen 
years ago, adopted the standards which have been 
approved, it undertook a campaign to interest the 
appropriate authorities in all of the jurisdictions in 
the attempt to improve those standards. In other 
words, it was like practically all of our State jobs, 
a hydraheaded job, with between fifty and fifty-five 
jurisdictions. The forty-eight States and these other 
jurisdictions all had to be approached on this sub- 
ject separately and frequently by different methods 
of approach, sometimes the court, sometimes the 
bar examiners, sometimes the legislature. And dur- 
ing those thirteen years, in fact, during the twelve 
years since the Association called that notable meet- 
ing of the Conference of Bar Association Delegates 
in Washington, the result has been simply amaz- 
ing, in the conservative profession of the law. In 
a twelve year period, on this major point of our 
campaign, we have covered more than half the 
ground. 

“So it seemed, Mr. President, that this year 
was an appropriate time for the Section on Legal 
Education to meet jointly with the Conference of 
Bar Association delegates, so that we might report 
to them, to take back to the States, our gratifica- 
tion at the successful efforts in those States where 
the standards have been adopted in whole and in 
part, and to make an appeal to the sense of obliga- 
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tion of the representatives of the other States w! 
have not taken this step. 

“Since we filed with the Association in th 
Advance Program our report of progress, ther 
have been three additional States which have rai 
their standards of legal education. New Mex 
adopted the American Bar standards in their e1 
tirety, Alabama is the second in the States along 
the southern tier which has joined the group oi 
those who have adopted higher standards, and also 
classified in the southern group is Virginia, wher« 
the legislature has passed an act raising the stand 
ards. This makes a total of five States which hav 
raised their standards this year. Massachusetts 
after the opinion by the Supreme Court of Judi 
cature two years ago on the power of the Court, 
has on the recommendation of its Bar Examiners 
pased rules which will ultimately bring into effect 
most of our standards, including the two-year rul 


List of Approved and Unapproved Law Schools 
to Be Published 


“Yesterday at the meeting of the Section 
resolution was passed approving the publication b) 
the Council of a list showing not only the approved 
law schools, but, as well, a list of the unapprove: 
law schools, classifying them as to whether the) 
required the two-year preliminary educational re 
quirement, and various other integral parts of ou 
program. There also was passed by the Section 
a resolution that the Council should investigat« 
and report on the proposal made during our meet 
ing yesterday, both by Judge Phillips and by Dea: 
Clark of Yale, as to investigation of the qualifica 
tions of those contemplating the study of law be 
fore they begin the study of law, as a preliminary 
character requirement.” 

As no action was requested by the Association 
the report was received and filed. 

In the absence of Mr. James W. Finley, of 
Oklahoma, Chairman of the Section on Mineral 
Law, the report was presented by Mr. Samuel W 
McIntosh, of Washington, D. C. 

The activities of the Mineral Section during 
the past year, the report stated, had been largely 
taken up with matters relating to the National In 
dustrial Recovery Act and its effect upon the coal, 
natural gas and oil industries. Committees of the 
Section, representing each of these industries, as 
well as a committee on silver and copper, had been 
carefully considering problems peculiar to the par 
ticular industry. 

At the Section’s Annual Meeting, held on the 
27th and 28th of August, 1934, a very thorough 
report was received relating to the Bituminous Coal 
Industry and the subject was discussed at length 
by Mr. Samuel Adams, of Chicago, IIl., and by Mr. 
T. J. Michie, Jr., of Pittsburgh, Pa. The subject of 
‘Valuation of Natural Gas Leases for Rate Mak 
ing” was discussed at length by Mr. Francis L 
Dailey, of Chicago. 

The resignation of Mr. T. J. Michie, Jr., as a 
member of the Council had been accepted, and 
Mr. Samuel Adams had been duly elected to serve 
for the balance of his term, or a period of one year 
The Section had voted to continue the Committee 
on the Conservation of Mineral Resources, with 
all of the power they have heretofore exercised, the 
members of the Committee to be announced later 
by the Chairman. It had voted to continue 
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Cl then a need that cer- 
committe ver¢ r. He called 
the report of Committee on Amendments 
the Federal S« ict, whi as presented 
Mr. Herbert edlich, of Illi: He began 
paying a tril to the late Senator Chester I 
ne, who had rked har efhciently in 
preparatior t report al deserved the 
ll measure of c1 t for whatever rerit it con 
ned. Mr. Fr continued 
“It is probal 1 to call the attention of the 
eting é the Committee in the 
reparatio1 oul the first para 
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the Securities Act adequately recognize these prin 
ciples?’ And it was in an endeavor to answer that 
question that the Committee submitted its report 
It has been published for some time, both in the 
public press and in the Advance Program. It 
a highly technical report on a highly technical act, 
it speaks for itself, and I hesitate to make any com 
ments beyond the terms of the report itself. 

“Since the report was adopted and presented 
to the Executive Committee, Congress has passed, 
as you all know, a great number of amendments 
to the Securities Law. Some of those amendments 
are in substance the same as the amendments pro 
posed by the Committee’s report. Some the 
amendments cover subject matters that were not 
suggested by the report. The Committee, however, 
as a whole, has never met to consider the effect 
of these amendments on the act in its entirety and 
as a whole, nor just exactly how far the amend 
ments cover those it has proposed.” 

The Committee had expressed the opinion, in 
the report published in the Advance Program, that 
the Act should be completely revised, after a care 
ful investigation, with the aid of corporation di 
rectors and executives, bankers and lawyers familiar 
with the practical problems involved. It had stated 
that it believed that such an investigation would 
make it apparent that the Act could be greatly 
simplified and clarified and that the substance of 
many provisions should be changed. Such an inves 
tigation, however, was a matter of many months. 

The Committee, Mr. Friedlich concluded, now 
recommends that it be continued for another year, 
both for the purpose just set forth and for the fur 
ther purpose of analyzing in detail the effect of 
the recent amendments to determine just how far 
they meet the needs of the situation. He also moved 
the adoption of the report of the Committee 

Hon. Charles S. Lobingier, of Washington, D 
C., called attention to the fact that approval of 
the report would mean approval of the proposed 
amendments to the Securities Act, most of which, 
as indicated by the gentleman who presented the 
report, had already been passed on by Congress and 
some of which had been adopted. The gentleman 
stated that the Committee had never met to con 
sider these amendments. How then could the Asso 
ciation adopt the report and its proposed amend 
ments without knowing whether they were now 


18 


ol 


necessary | 

There was another feature of the situation, he 
said, which the report failed to mention. The Se 
curities Act is only one of a pair, the other being the 
Stock Exchange and Securities Act of 1934, passed 
in June of this year, and commented on in the report 
of the Association’s Commerce Committee. Both 
of these Acts are now being operated by a new 


commission which was created by the latest Act, 
and since they are plainly interrelated, he was 
wondering if the same committee should not con 


sider them both. The Commerce Committee, in 
speaking of the 1934 Act, had recommended that 
nothing should be done until the Act had been 
longer in operation and he inquired why the same 
suggestion should not apply to the other Act as 
well. 

He therefore moved, as an amendment to the 
motion to approve the report, that action be de- 
ferred until the Securities Act has had further 
operation and until such time as both acts can be 
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considered together. After further discussion, Mr. 
W. F. Mason, of South Dakota, moved as a sub- 
stitute for pending motions that the report of the 
Committee be received and the Committee con- 
tinued. The motion prevailed. 

Chairman John H. Wigmore, of Illinois, pre- 
sented the report of the Committee on International 
Bar Relations. It had been already printed, he said, 
in the Advance Program and contained only two 
short conclusions, which he presented in the form 
of resolutions. 

The first resolution provided that a special 
committee of five be appointed by the President of 
the Association “to meet at some suitable time and 
place with the Executive Committee of the Inter- 
national Union of Advocates, to confer as to the 
possibility of affiliation with the Union, and to re- 
port back their conclusions to the Executive Com- 
mittee of the Association as soon thereafter as may 
be convenient.” The second resolution was “that the 
present special committee be discharged, and that 
the present subject be allotted hereafter to the Sec- 
tion of International and Comparative Law.” Both 
resolutions were adopted. 


Committee on Communications Reports 


Mr. John W. Guider, of Washington, D. C., 
Chairman of the Committee on Communications, 
presented its report. The function of the Committee, 
he said, was to consider and report upon all ques- 
tions pertaining to laws and treaties governing the 
transmission of intelligence by electrical energy, 
telephones, telegraphs, cables, wireless and radio 
broadcasting. The report for the past year, which 
was rather full, would be found beginning on page 
127 of the Advance Program. He continued: 

“On Monday last, in this city, the Committee 
held an open meeting for the purpose of discussing 
the current report of the Committee on the Com- 
munications Act of 1934, for the purpose of formu- 
lating a program for the coming year’s work. That 
meeting was well attended, taxing the capacities of 
the quarters assigned to us, with interest evidenced 
on the part of those in attendance in the report of 
the last year and an indication that the coming year 
would be an even more important year in the field 
of the Committee’s work, because it will doubtless 
witness the establishment for the first time of a 
full and comprehensive system of federal regulation 
of these various facilities. 

“The Communications Act of 1934, as you prob- 
ably know, was passed in the closing days of the 
last session of Congress. It was approved by the 
President on June 19. It sets up a new Federal 
Commission, known as the Federal Communications 
Commission, That body takes over from the Federal! 
Radio Commission the powers exercised by it, and 
in addition assumes the duties previously entrusted 
to the Interstate Commerce Commission in so far 
as it had jurisdiction over telephones and telegraphs. 
With reference to the latter jurisdiction, the regula- 
tion which will be exercised by the new Commission 
will be much broader than tnat which was entrusted 
to the Interstate Commerce Commission. 

“Of more immediate importance, perhaps, is 
the fact that this new Act, this 1934 Act, instructs 
the Commission to investigate and report upon sev- 
eral specific propositions, and that this report be 
made to Congress not later than February first next, 
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to the end that additional legislation may be enacted 
covering the findings of the Commission. There jg 
also a general direction to the new Commission to 
report upon such amendments as it deems desirable 
and in the public interest. It thus becomes obvious 
that in this field there will be important develop. 
ments during the coming year. 

A resolution to that effect was thereupon pre- 
sented and adopted, after which Chairman Guider 
presented another resolution authorizing the Com 
mittee, “Through a delegation of one or more of its 
members, to represent the Association at interna 
tional conferences and congresses involving the in- 
ternational regulation of the electrical transmission 
of intelligence, in the role of observer and without 
expense to the Association.” The resolution was 
adopted. 

Chairman Thompson then announced that in 
the absence of its Chairman, Mr. Cooper, the report 
of the Committee on Aeronautical Law would be 
presented by Mr. George B. Logan, of Missouri, 
a member of that Committee and its former Chair- 
man, 


Progress on Proposed Aeronautical Code 


The Committee, Mr. Guider stated, brought no 
controversial subject before the Association this 
year. The report had already been printed and he 
would read certain portions of it to show what the 
Committee had been doing and what it is now doing 
in the field of aeronautical law. The report recalled 
the resolution adopted at the Association’s meeting 
last year authorizing it to continue its consideration 
and study of a proposed Aeronautical Code and also 
directing it to confer with the proper committee of 
the National Conference of Commissioners on Uni- 
form State Laws. It had done so and at a joint 
meeting in May, 1933, it had been agreed that the 
proposed Code should be divided in three parts—the 
first to be a regulatory code, the second to consist 
of an Act with regard to airports and other naviga- 
tion facilities, and the third to be an Act covering 
the substantive law—the right of flight, the liability 
of the owner and operator of aircraft to passengers, 
shippers, third parties on the surface, liability in 
‘ase of collision of aircraft and other similar topics. 

The Committee had submitted to the Commit 
tee of the Commissioners a proposed draft of the 
regulatory Code, and it had understood that it would 
probably be submitted to the Association at this 
meeting. He understood that Part II, the Airports 
Code, had been submitted and approved. He as 
sumed that the two Committees would continue to 
work on the two remaining parts of the Code. He 
referred to the authority given the Committee last 
year to confer with the American Law Institute 
and request a postponement of that organization's 
consideration of certain sections of the Restatement 
of Torts covering the right of flight of aircraft until 
the Association had an opportunity to consider and 
act upon certain controversial questions involved. 
The Committee had been advised, however, that the 
Institute’s publication program would not permit 
them to wait another year in order to give the As- 
sociation the opportunity to consider such questions 

He then touched briefly upon the situation of 
international aeronautical law. The Warsaw Con- 
vention, an agreement adopted in 1929 by several 
European nations concerning international flight 
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afternoon will be devoted to that part of the Na- 
tional Bar Program which may be considered the 
key subject of the four subjects on that program, to 
wit: Judicial Selection, because it matters not that 
the criminal is quickly apprehended and quickly 
tried, or that our legal instruments are used by 
trained men, or that those men have had proper 
education and ethical fitness if, when that 
criminal is brought before the judge or those in 
struments are brought before the court for inter- 
pretation or construction, we do not have judges 
who are fair and unbiased, free from political or 
other prejudice. If we do not, all the other work 
is for naught.” 


legal 


Report on Judicial Selection Questionnaire 


He took pleasure in introducing one who had 
given much attention to, and had had much experi 
ence in, this particular matter, one who for years 
had been chairman of the Committee of the Con 
ference of Bar Association Delegates on that sub 
ject—Mr. Austin V. Cannon, of Cleveland, Ohio. 
Mr. Cannon in presenting a report on the result 
of the recent questionnaire on Judicial Selection, 
spoke in part as follows: 

“The American Bar Association has in the sec- 
ond of its Canons of Professional Ethics clearly set 
forth the duty of the American lawyer. In order to 
determine how well we have lived up to this pro- 
fession and to determine the trend of sentiment in 


connection with the selection of judges, it was 
thought wise to send out questionnaires. These 


questionnaires were sent to the Bar Associations 
throughout the country. A total of 128 judicial 
selection questionnaires have been received at the 
Chicago office. Of these 21 were from cities 
75,000 or over, 12 from State Bar Associations and 
the remainder from smaller local associations. An 


of 


analysis of the answers shows: 

“Ist: That very few Bar Associations have 
gone to the extent of constituting committees ex- 
pressly charged with the duty of considering the 
subjects of judicial selection and judicial tenure 
The chief activities of such Associations 
as have interested themselves in the general sub 
ject have been devoted to attempts to secure the 
selection of the best qualified candidates for judicial 
office rather than to change the method of selection. 

“3rd: While the recognition of the necessity for 
hetter methods of selection is widespread the senti 
ment appears to be largely unorganized. 

“4th: An analysis of the questionnaires so far 
received indicates to a large degree dissatisfaction 
with the popular election of judges, and a fair de 
gree of satisfaction with appointment by execu 
tives, or selection by the legislature.” 

“While a combination of the answers to the 
questionnaires does not disclose a clear trend either 
for appointment or for election, I think I am safe in 
saying that there is dissatisfaction in many parts of 
the country with the manner of the selection, the 
length of the term, and the quality of the candi- 
selected for the Bench. 


“2nd 


dates, who are 


Better Plan of Selection Demanded in Many States 


“It may be conceded that the great majority of 
judges are high-minded, conscientious, industrious 
and capable, yet, nevertheless, I am convinced, both 
from the study of the answers to the questionnaires 
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and from a study of the subject over a period of 
years that in many of the States at least a better 
plan for selection of judges is demanded. 

“We cannot afford to close our eyes to defects 
in the machinery for choosing our judiciary. 

“Rufus Choate said, many years ago, that ‘He 
(the judge) must be a man, not merely upright; 
not merely honest and well-intentioned—but a man 
who will not respect persons in judgment. He must 
possess the perfect confidence of the community.’ 

“Judge Henry Wade Rogers said: ‘The first 
duty of a judge is to decide cases without fear and 
without favor, and without unnecessary delay. 
They owe that duty to the country. They have a 
second duty to perform; that is, so to safeguard 
their own personal conduct as not to impair the 
public confidence in them as men or in the courts 
in which they sit.’ 

“Anyone who has followed the campaign for 
nomination and for election in most of the large 
cities in this country, whether it be under party 
system or on the non-partisan platform, will find 
that many of the candidates, by the attendance of 
meetings and the speeches made, impair the public 
confidence in them as men and in the courts in 
which they sit. 

“Speaking before Bar Associations, I have fre- 
quently said that a judge must possess the perfect 
confidence of the community, or his usefulness is 
lessened. A judge must safeguard his own personal 
conduct or his usefulness is at an end. A judge 
should avoid infractions of the law, otherwise the 
court and the law will fall into disrepute. 

“The world is rapidly changing. Our ideals 
are being revamped year by year. As attorneys we 
owe a duty to the public, to the State and to the 
nation to reorganize our judiciary \re we going 
to allow the laymen to do the job? Are we going 
to shirk our duties as leaders of the legal world? 
\re we going to admit that procedure and practice 
in the: selection of judges cannot be changed be- 
cause of precedents, or are we going to say that 
the law is a living, breathing thing, which must 
keep step with the conditions of State and society- 
We have a right to advise the voters as to the can- 
didates for the judiciary. We have a duty to rec- 
ommend men for that high office who are fearless, 
honest, high-minded and able, men who will so safe- 
guard their own personal conduct as not to create 
a scandal in the community in which they live or 
in the Bar in which they practice. The non-parti- 
san system is a failure in a political subdivision 

unless the Bar, living up to its reputation as leaders, 
devises plans for the investigation and selection of 
capable candidates, followed by an active militant 
campaign for their election. 


Need for a Militant Bar Emphasized 


“The local Bar cannot afford to refuse to rec- 
ommend to the voters the persons whom they be- 
lieve are best fitted as candidates. The Bars of the 
various States will be neglectful of their opportu- 
nities if they fail to study promptly and carefully 
the problem of what system will result in securing 
independent, courageous judges. The American 
tar must recognize that the public is looking to this 
body for the best plan for the selection of a compe 
tent judiciary. As lawyers we can no longer 
smugly say we are leaders of the profession unless 
we are willing to solve problems of this character. 
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must become a militant 
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Bar seekin; 
prevent political considerations from outweig 
judicial fitness in the selection of judges,’ or 
should repeal Canon 2 of our professional et 
Either the Bar ‘should protest earnestly and 
tively against the appointment and election of t 
who are unsuitable for the Bench,’ or the word 
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may embarrass their free and fair consideratio: 
questions before them for decision,’ or we 
admit that our protestations are but t 


cymbals and sounding brass.” 


Governor McNutt Delivers Address 
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The audience rose and applauded as Gover 
McNutt came forward to deliver his address 
printed in full in another part of this issue 
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tem of election by judges. You can say, ‘in spite of 
it,’ but there they are. And I am not limiting 
myself to those three men. We in New York are 
proud of the contributions we have made and are 
making to the Bench. The colleagues whom Judge 
Cardozo went to join as a Justice of our Supreme 
Court from our State, making three of them there 
now, are Chief Justice Hughes, who got his first 
start in the public eve by being elected by the 
people of our state as Governor, and former Dean 
Stone who man, I believe, who has not 
been » popular vote but is the product 
of the appointive system. The man whose name 
would probably come to all of you as the outstand 
ing public leader among the lawyers today in our 
benighted city of New York is a man who 
elected over and over again as a judge, Samuel Sea- 
bury. 

“You cannot say that a system that produces 
those men fails entirely. Would that it produced 
always products like those. You can readily call 
up, when it gets down to cases, brilliant men who 
are the results of the appointive system. It may 
very well be that Justice Holmes and Justice Bran- 
deis would have had difficulty in reaching the bench 
through popular election. 

“One of the fundamentals that is essential in 
attaining the ideal which we seek is improving the 
standard of the bar throughout, because a river 
will not rise higher than its source and if you have 
a bar that is without the proper standards you are 
much less likely to get today the judges that you 
want. We therefore should, in this regard, renew 
our efforts for a better and a finer bar. 

“In New York City in our lower courts we 
have both systems, and the results have been very 
generally bad under both appointive and elective, 
but the reason is the political aspect of the situation 
there. Until you get your political conditions on a 
higher basis, they are going to affect appointment 
as much as election. I ask the Governor whether 
he has ever heard of a case where an appointive 
judge had a term about to expire and a political 
question confronted him—where that judge was 
wholly free from the attempt to exercise political 
influence upon him. As long as we have politics 
and as long as we allow it, to the extent that it 
does now, to interfere with the selection of the best 
men, either in executive or judicial offices, we shall 
not attain our ideal generally. 

“TI was interested in the Governor’s conclusion. 
| hadn’t had the privilege of prior knowledge of the 
contents of his paper. A part of his conclusion, 
except as to the final method of choice, I shall take 
up as one that, as it seems to me, should be adopted 
in connection with the election. 

I haven’t been doing quite fair to Mr. O’Con- 
nell because he, before the water of Milwaukee 
overcame him, dictated a few thoughts, some of 
which I want to read to you from the sketch or 
outline of the remarks he has prepared. 

“*Bear in mind that there is no general de 
mand to change the prevailing system, except in a 
few communities where extraordinary growth of 
population in a short time overwhelmed the system, 
bringing in its train evils such as those sought to be 
corrected in Los Angeles and Cleveland, and which 
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have been held up as examples of the failure of the 
elective system. 

“Against these new failures is the undoubted 
fact that justice is quite effective and satisfactory 
in the forty States where it prevails in one form or 
another. [I will throw in a little paranthesis that I 
can't go that far for New York City.] Our courts 
in this nation under the elective system express the 
ideals of our government. They carry out when 
thus constituted the basic ideal sought by the Eng- 
lish people when they took away from the king the 
right of appointing judges who served his pleasure. 
Prior to that time mighty wrongs were perpetrated 
by judges, simply because they were creatures of 
the king and responsible only to him. So it came to 
pass the judges were appointed ‘quamdiu bene 
gesserint’ that is, during good behavior. In other 
words, the English people insisted that the judges 
should behave themselves and be responsible to the 
people alone. 

“*When critics talk glibly of an independent 
judiciary, let us remember that it was never in- 
tended that judges should be independent of the 
people. The people will always retain the right to 
pass on the matter of the competency of their 
judges in one form or another. They will never 
yield this right and it would be dangerous to the 
nation at large if they did so. Any institution that 
is independent of the people carries with it dangers 
that we of the present day are just beginning to 
note in another department of our government.’ 


Appointment by Executive Has Its Drawbacks 


“I agree with him that they should be elected 
by the people, and I agree with the Governor that 
the choice should be free from control by partisan 
political power, that they should not be elected on a 
party ticket,, and that they should not have a party 
label. Let us then turn to the other point of the 
discussion by Mr. O’Connell, the suggestion of ap- 
pointment by the executive. 

““Any Governor who has been called upon to 
appoint a judge can testify to the multitude of pre- 
texts and reasons given to him to designate this 
man or that. Politics of the most sinister character 
always creeps in as the first argument, of course; 
his party, then the number of friends of the candi- 
date, then his fraternal societies, then the particu- 
lar financial or legal clique that he belongs to, then 
the fact that the candidate is friendly to this or 
that or the other thing in which the advocate is 
interested; then, of course, come his social activi- 
ties and that of his wife and daughters and, in fine, 
the other dark cellar arguments that ingenious 
human nature can conjure up to play on the mind 
of the unfortunate Governor who has to choose be- 
tween all of those who are submitted to him by 
these various agencies. 

“*You are always reminded of Massachusetts 
as a model. Of course, I am proud of my native 
State, but let me remind you that for over seventy 
years of early history no man could be or was ap- 
pointed judge who was not of the Federalist party. 
And all of you who are familiar with the history of 
this country know that the people finally drove the 
Federalist party out of existence. Today, in Massa- 
chusetts, when the matter of an appointment of 
judge comes up there is such pulling and hauling 
that it has reached the point where outstanding 
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members of the bar refuse to permit their names } 
be entered in the contest.’ 


Expert Selection by the Bar 


“Then we come to the expert selection by the 
members of the bar. Again I quote Mr. O'Connell 

“ “Of course, it is always urged against the elec. 
tive system that politics is associated with it, but 
this in and of itself is no valid reason, because ther 
will be politics in any kind of a system that ca 
be devised, and I certainly would rather trust a 
system in which the people at large are given a 
opportunity to pass on the general character of 
judges than any small cabal or organization or com 
mittee who would quickly seize the power. The 
politics of our many bar associations all over the 
United States is known to almost every practicing 
lawyer in this country and | can fairly say that | 
believe it is unsatisfactory in most instances. The 
favoritism of leaders of the bar associations in many 
well-known places differs’only in designation rather 
than in principle. There is no assurance that we 
lawyers are more competent to select our judges 
than the people even though many of us feel that 
we are better fitted to do so. We simply urge this 
as a compliment to ourselves.’ 

“Then how are we going to get our judges? 
My suggestion is that, inasmuch as we are going to 
be confronted with the popular election of judges, 
we in some way remove the nomination of them 
in the first instance from the political parties and 
place it in some such body as Governor McNutt 
has outlined to you—some sort of a body in which 
the legal profession shall be dominant, with judges 
and lawyers representing an official or an integrated 
bar, and outstanding members representing agen- 
cies non-political but representative of the thought 
of the people, and have nominations primarily sub- 
mitted to such a body and then have the judges 
elected without party label and without party 
designation.” . . 


Mr. Wyckoff Tells of California’s Experience 


Mr. Hubert C. Wyckoff, president of the Cali- 
fornia State Bar, was next on the program. Chair- 
man Knight made a passing reference to the cli- 
mate and other advantages of that State in present- 
ing him. Mr. Wyckoff said, in part: 

“Perhaps I can contribute something to this 
discussion by telling what has happened where | 
live and the experiences we have had there. I have 
practiced for thirty-five years in a rural county 
away from the large centers, and my practice has 
been in three contiguous counties of that kind 
There has been, in the last ten or fifteen years, a 
great improvement in the quality of our judiciary 
there under the elective system. I think the peo 
ple are learning to do things they couldn’t do thirty 
years ago, and almost hav to do now in the form 
our democracy has taken. We have there now 
three judges in those three counties, and we 
couldn’t ask for better. They are college graduates 
They are law school graduates, men of high char- 
acter and standing and have the confidence of the 
bar and the people. 

“The difficulty is in the large cities. Mr. Clark 
has suggested that it may be limited to Los An 
geles and Cleveland. I don’t know about that, but 
I suspect that the fact that there have been surveys 
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las been purpose of maintaining their political prestige and 
to them preparing to battle politically for their offices, our 
onditions _ fifty judges, under our present system, must devote 
what is equivalent to the time of twelve and one- 
Angeles half judges to purely political self-protection. Added 
the 1 it. to all of this is the perturbation—the anxious worry 
7 a which a political campaign engenders, itself most 
105 materially detrimental to efficiency. 
— ; “*Another evil of our present elective system 
is the enormous expense of conducting election 
on the Campaigns. In one recent election one judicial 


tsanomi- Candidate collected, or had collected for him, a 


d gets it campaign fund of $50,000 in seeking a position that 
then paid only $10,000 a year.’” 


Mr. Wyckoff then gave details of a proposed con 


His lawyer recom- 

mended L-M-C" 

for its Security 
and Service 


and he saved $605.71 on casualty insurance” 


E studied the financial condition of the Lumbermens 
Mutual Casualty Company — the underwriting and 
investment policies— the nationwide service facilities — and 
themethod of handling claims. Then he specified ““L-M-C” pro- 
tection for his Automobile,Compensation and other casualty 
insurance, the total annual premiums amounting to $3,231.04. 
But he found an added benefit in this leading mutual 
company. The dividends he received last year on his vari- 
ous policies amounted to $605.71, and represented an out- 
right saving on the cost of his insurance. 

Before you buy casualty insurance or advise others on its 
purchase, get the facts on the security, service and savings 
under ‘‘L-M-C"’ dividend-paying policies. Ask your nearest 
representative or write the home ofhice for further information. 

*Name of policyholder furnished upon request. 
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JAMES S. KEMPER, President 
Home Office: Mutual Insurance Building, Chicago, U. S. A. 
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stitutional amendment to be voted on in California, and 


added : 


“By that method it is thought the best of both 
The competitive election is 
\ man runs against his record. 
He is not likely to be beaten unless there is a very 
The initial selection is made 
We call that neither election nor 
appointment, but selection subject to approval of 
tne people at the next election. 
ingenious device, but some of us think it has merit 
and will be very well received by the people and 
we are keeping the elective system 
people will not have anything else.’ 


systems is maintained. 
done away with. 


strong reason for it. 
by appointment. 


Former Senator Pomerene Speaks 


LAW 


Hon. Atlee 
Ohio, was next introduced by 
the Chairman. After a few pre 
liminary remarks, Senator 
Pomerene said, in part: 

“Now, my friends, I have 


some convictions about this 
thing. My own judgment is 


that the appointive system is 
the best. I recognize that you 
cannot say that one system is 
100 per cent perfect and the 
other, let us say, fifty per cent 
imperfect. I understand that 
quite well. But as lawyers we 
ought to choose the system 
which has brought about the 
best results in the past and 
promises to bring about the 
best results in the future. 

“T recognize the fact that 
if a man is appointed, and is 
appointed for life, sometimes 
he becomes arbitrary on the 
bench, but that is the exception 
rather than the rule. Let me 
ask you to cast your minds 
over the Federal judges that 
you have known. How many 
of them are not high-minded, 
able men with judicial tempera 
ments? 

“We have the elective sys- 
tem in Cleveland, and Cleve- 
land lawyers I think will verify 
what I say when I assert that 
there are a number of our 
judges who devote as much 
time to their campaigns as they 
did in California. I know of 
one elected judge who has 
openly boasted that he goes 
out four ‘or five nights a week 
to dinners and dances, and that 
is the way in which he keeps in 
touch with his constituents. | 
need not say to lawyers, and 
particularly judges, that the 
man who conducts his work in 
that kind of a way is not com- 
petent to be on the bench. 

“But I want to leave this 
thought, and I am going to 
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pointive system I want to suggest that the le: 
of the terms under the elective system be exten 
so that you will not have a judge occupying 
quarter or one-third or one-half his time out . 
paigning when he ought to be studying the rec 
and the briefs in the case.” 
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I recognize that the public has to decide 
I have indicated that I prefer th, 


here recognized Mr. George 


The rules were suspended and 


Secretary was directed to cast a unanimous vot 


the nominees, 


which was done. 





Is Changing Fast! 


For Instance: 


9 


3. 


DAVID LAWRENCE, President 


| Ee A oc cr 


Industrial Recovery Act 
National Housing Act 


Agricultural Adjustment 


Act 
Farm Mortgage Act 


Corporate Reorganizations 
Act 


Securities Exchange Act 
Securities Act 


New Federal Taxes 


. Silver Purchase Act 


Bankruptcy Laws 
Farm Moratorium Act 
Direct Loans for Industry 


Municipal Debt 


ments Act 
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commissions, 
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EEDINGS OF THE FIFTy 


President-Elect Loftin Thanks Association 





for Honor 

uirman Knight then appointed Hon. Guy A. 
SO! \l rit son Sims and Mr. George 
kelford, |1 mmiuttee to find the newly 
President, | k the startling news to him 
ring him to the platform Che audience arose 
lauded as fr! lent Elect Scott M Loftin. 
corted to t tfor1 He spoke briefly, as 
wish I cot 1 words t adequately ex 
y appreciat for the honor you have con 
on! have always regarded the Presi- 
of the \ 1 Bat \ssociation as the 
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highest honor that can come to a lawyer in the line 
of his profession, and I am deeply grateful for the 
mark of confidence you have shown in me by my 
selection to this high office. I shall not consider 
my election as a personal tribute to me, but rather 
«5 a continuation of the long established policy 
{ our Association to select our president by rota- 
tion from different sections of our country. 

“Our Constitution provides that the object of 
our Association ‘shall be to advance the science of 
jurisprudence, to promote the administration of 
justice and the uniformity of legislation and ju 
dicial decision throughout the nation, to uphold the 
honor of the profession of the law, and to encourage 
cordial intercourse among the members of the 
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Joux W. Davis 


“It is a timely subject, as everyone is 
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Paut Maton 
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Bostrow Herao 


“The subject in all its phases is so well 
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« good mews story of National political 

onditions.”* 
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American Bar.’ While your president is not re- 
quired to take an oath of office, nevertheless | 
pledge to you that, so far as within my power, 
| shall strive to uphold and advance the ideals and 
purposes of our Association to the end that it may 
continue to be a real constructive force in our great 
country and our American life. We have engaged 
in a National Bar Program and it is my purpose 
to actively assist in carrying out this program. 

“No matter how good my intentions and how 
earnest my efforts, | cannot succeed without the, 
wholehearted co-operation, not only of the officers 
and committees of the Association, but of each 
and every member. I am fully conscious of my 
inability to measure up to the responsibilities of 
the office, but I shall do my best. If I may have 
your active support and assistance, I dare to hope 
that through our combined efforts the coming ad- 
ministration may be such you will have no cause to 
regret your choice of me as your leader for the 
next year. Again, I thank you for the opportunity 
to serve you.” 


American Bar Association Medal Presented to 
Hon. George W. Wickersham 


Hon. J. Weston Allen, Chairman of the Com 
mittee on Award of the American Bar Association 
Medal, was next recognized and presented the 
medal to Hon. George W. Wickersham, of New 
York. The audience liberally applauded the recipi 
ent. The details of this interesting ceremony are 
given in another part of this issue. 

Another ceremony at this session was the pres- 
entation to the American Bar Association of a 


gavel fabricated from the stair rail of Chief Justice 
John Marshall’s home. The Chairman recognized 
Mr. F. Regis Noel, President of the Bar Associa 
tion of the District of Columbia, who made the 
presentation on behalf of that organization 
Chairman Knight accepted the gavel on behalf of 
the American Bar Association and asked President 
Noel to transmit its sincere thanks to his local 
organization. 

In the absence of its Chairman Hon. Edward 
R. Finch, of New York, the written report of the 
Judicial Section was presented by Secretary Mac 
Cracken. This year, the report stated, as on several 
previous occasions, the Section and the National 
Conference of Judicial Councils had held a joint 
session. This was on Thursday morning. At the 
session of the Section on Tuesday morning, Chief 
Justice Rosenberry, of the Supreme Court of Wis- 
consin, had delivered a felicitous address of wel- 
come. It was then announced that the subject for 
discussion was “An Appraisal of the Work of the 
\merican Law Institute as Submitted to the 
Public.” 

William Draper Lewis, Director of the Insti- 
tute, made an illuminating address, outlining its 
work, purposes, accomplishments and hopes for the 
future. Dean Charles Clark, of the Yale Law 
School, followed by giving a “critical survey of the 
work as he saw it. He gave recognition to the 
many valuable accomplishments of the Institute but 
indicated certain instances in which he felt that it 
had failed and offered many constructive sugges- 
tions relative to its work. Professor Karl Llewellyn 
of Columbia University, followed. He also pointed 
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stances he felt the Institute had 
indicat the lines of effort he thought 

be follows rofessor Havighurst, of the 
este » Law Ju lve Stevens of 
Supreme ( 1, and many others then 
ssed at leng rk and accomplishments 
stitute ewis then closed the dis 


n, which na high plane throughout. 
as undoubt 


i ne lil 5 c ening 
e of t Section dinners in the his 
( he S The Right Honorable 
Tor I formal and intimate talk, 
ig his « ersonality, embodying the 
type « Eng gentlema! Dean Roscoe 
1 of the Har v School followed with a 
ir] addr hich he rophesied the re 
lin th it e Common Law 
reliance inciples Che last speaker 
M1 H Harris ( Little Rock, 
nsa Mr. | "Ss spe is filled with 
r ane 1 ri th some of our 
empot t 
It is belie ( rt lude “that the 
ial Sect e Ameri sar Association 
only scrat r the set ce it may 
ler to the nistration justice 


Mr. Jeftersor Chandler, Chairman of the 
mmiuttec n ( nation of the Bar, was next 
cognized He spoke briefly of the necessity of 
organizati ould enable the lawyers to 
lfill their duty t e public, stressed the purpose 
the National | ram, which was to bring 
out coherent effort on the part of the Bar of the 
intry, express¢ ew that it had proved a 
nefit to the As tion during the past year, and 
sed with an « the Committee's appre 
tion for the eration it had received from 
iny of the \ssociati carrying out 
it program 
Mr. | r Frye, of New York, Chairman 
the Committe Municipal Law, made a few 
rief remarks « bmitting the formal report 
hich had alrea een printed and distributed. 
The Committes red to thank the officers of the 
\ssociation for their assistance in launching a new 
ommittee and t ress the opinion that its brief 
experience indi that the members of the Bar 
velcomed the creat of a forum for the discus- 
sion of the part r problems of the corporation 
‘ounsel of municipality and of the many thou- 
sands of la €1 id occasion to advise public 
bodies The | ter as continued for another 
ear 
Hon. Charles ston, of New York, Chair- 
man of the Spe \ mmittee on Canons of Pro- 
fessional Ethics ted that the report had already 
heen printe moved that the Committee 
Ye continue: \ ted 
Hon. Arthut Sutherland, New York, 
Chairman of the mittee on Professional Ethics 
and Grievances : tated tl its report had been 
printed and cir ed among the members It 
made no recomm« tions 


Resolution of Thanks to Hosts 


behalf 
follow 


Mr (len! rbrook, of Seattie. on 


f the Fxecuti mmittee nreaents e 


i 


—> 
O/ Oo 


ing resolution, which was unanimously adopted 


amid loud applause ~ 


“Resolved that the American Bar Association officially 
record the gratitude which we all feel to the State Bar of 
Wisconsin and the Milwaukee Bar Association and their 
committees for the cordial hospitality extended to us during 
the time of this meeting, and to the clubs and organizations 
f the city for so generously receiving us. We appreciate 
the warmth of your welcome, To the civic authorities, the 
press, and to all who have contributed to the 
the occasion, we express our thanks. The completeness 
of your arrangements for our comfort and pleasure and 
their flawless execution have made this meeting a mem 
orable one. We leave with regret, but with pleasant mem 
ories Auf wiedersehn!” 


success ol 


This brought to an end the regular sessions of 
the Fifty-Seventh Annual Meeting of the Associa 
tion 

The banquet Friday evening was a thoroughly 
enjoyable affair. President Evans presided and the 
speakers were Hon. James Grafton Rogers, Mr 
Owen William Dynes of Chicago, Hon. George ‘I 
McDermott, The Hon. Mr. Justice Davis of Can 
ada, and the Incoming President, Mr. Loftin 
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thoughts 
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regarding MortTGAGE Loans 


O men in the legal profession, it 

is naturally obvious that the trans- 
tion of a mortgage loan offers ample 
portunity for dissatisfaction and 
en financial loss to the mortgagor. 
But as he lacks your knowledge and 
rception, this fact unfortunately is 
it obvious. 
For example, few laymen realize 
at under many of the agreements 

which a mortgage loan is consum- 
ated, the trustee or financial insti- 
tion making the loan reserves for 
self by a clause in the contract, the 
ight to select the insurance to cover 
¢ property. Thus it often becomes 
ecessary for the mortgagor to cancel 
is previous insurance at a higher 
neu poticy, 


ay be speci- 


hort rate. ..and to duy a 
n whatever company m: 


ied by the mortgagee. The insurance 


would not necessarily be in a better 
company... but perhaps in a com- 
pany /ess entitled to confidence. 

Naturally, in his anxiety to secure 
the loan, a man may be willing to 
accept these terms, and sign the con- 
tract. But the unfortunate fact is that 
in many cases the mortgagor signs 
without a sufficient realization of the 
contract’s terms. In plainer words, 
many a man has unknowingly signed 
away his rights to select his own 
insurance company. 

In this situation, and countless 
others, it requires nothing more than a 
simple word of warning from 
a trusted lawyer to avoid a 
great deal of trouble and un- 
pleasantness. The position of 
the lawyer is commanding and 
advantageous. His clients’ 


confidence in his judgment enables 
him to do enormous good, both in large 
matters and in small ones, In this par- 
ticular situation, he can do any mana 
real and valuable service by the simple 
advice to read and understand the 
terms before he signs the contract. 
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We have prepared a booklet, called Mutual 
Fire Insurance’’. . . which we believe to be 
the simplest, most interesting, and most un- 
derstandable discussion of mutual insurance 
ever written. It tells of the founding of mutual 
insurance by Benjamin Franklin; of John 
Marshall as an early policyholder; of the 
mutual principles and ideals; and 
the important item of substantial 
savings to policyholders. You 
yourself may find much that is 
new and interesting to you about 
insurance in this book. A copy 
will be sent to you upon request. 
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